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Bar Commissioners Election 


Another year of the Bar Associ- 
ation will soon pass into history and 
in April, 1940, the terms of office of 
Commissioners Alexander, Rodes, 
Duncan, O’Neal, McGregor, Adams, 
and Davis will expire. 

Consequently, seven Commission- 
ers, one from each of the seven appel- 
late districts, will be nominated dur- 
ing the month of January, 1940, and 
elected in February, 1940, to serve for 
a period of two years commencing in 
April of the year of their election. 

The procedure for the nomination 
and election of Bar Commissioners is 
set out in Rule 4 of the Rules and 
By-Laws of this Association and this 
rule provides that any lawyer may be 
nominated to the office of Bar Com- 
missioner by the written petition of 
twenty (20) members of the State 
Bar in good standing. Any number of 
candidates may be nominated on a 
single petition and any number of pe- 
titions may be filed, but all candidates 
named on a petition and all persons 





signing the petition must be residents 
of the same appellate district. The 
nominating petition must be filed with 
the Secretary of the State Bar Asso- 
ciation during the month of January. 

The Canvassing Board meets at the 
office of the Secretary in Frankfort 
on February Ist, or on the day fol- 
lowing if February Ist falls on Sun- 
day or a legal holiday, and canvasses 
the nominating petitions filed and cer- 
tifies to the Secretary the names of all 
persons who have been properly nom- 
inated. The Secretary is then direct- 
ed to print a sufficient number of bal- 
lots containing the names of all per- 
sons nominated in the respective ap- 
pellate districts as certified by the 
Canvassing Board and one of these 
ballots is mailed to each member of 
the State Bar in good standing as 
shown by the records of the Registrar. 
These ballots submit to the members 
of the State Bar of the respective ap- 
pellate districts the names of candi- 
dates nominated in their district, and 
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JUDGE IRA D. SMITH 
Of Hopkinsville 
Circuit Judge of the Third Judicial 
District of Kentucky. 


such names appear on the ballot in al- 
phabetical order. The Secretary is re- 
quired to mail these ballots to the 
members entitled to receive them on or 
before February 15th, and all mem- 
bers desiring to vote a ballot are re- 
quired to either deposit it in person or 
by mail with the Clerk of the Court 
of Appeals not later than midnight on 
February 28th. The Canvassing Board 
is directed to meet on March Ist, or 
on the day following if that date falls 
on Sunday or a legal holiday, and af- 
ter canvassing the votes certifies the 


name of the candidate receiving the 
highest number of votes in each ap- 


pellate district to the Clerk of the 
Court of Appeals. In those appellate 
districts where only one person is 
nominated for the office of Commis- 
sioner no ballot is prepared and the 
election of that person is certified. It 
is only in those cases where two or 
more candidates are nominated that a 


ballot is prepared and mailed to the 
members of the State Bar in that dis- 
trict. Should you fail to receive a bal- 
lot where two or more persons have 
been nominated in your district for 
the office of Commissioner, upon 
written request made to the Secretary 
and certification made by the Regis- 
trar a ballot will be provided you. 


Every member of the State Bar of 
Kentucky is greatly indebted to the 
Commissioners that have served at va- 
rious times since the passage of the 
Bar Integration Act of 1934. 


The Association has been fortunate 
in the high caliber of men who have 
been elected to the office of Commis- 
sioner and it is to be hoped that the 
Commissioners elected in the future 
will possess the same qualifications as 
are possessed by those Commission- 
ers who have served the Association 
in the past. 


The success of the Association and 
its continued growth depends to a 
large extent upon the caliber of Com- 
missioners that are selected. For these 
are the men from whom the chief 
State Officers are selected and they 
play a considerable part in shaping 
the program of the Association for 
the period that they are in office. 


In the past the Commissioners have 
been men of outstanding ability who, 
although busily engaged in private 
practice, have nevertheless responded 
to every call of the Association and 
have sacrificed generously of their 
time and efforts to the end that the 
Association might be placed upon a 
firm basis. 


The Kentucky State Bar Associ- 
ation stands at the top in the Bar As- 
sociations of America and this posi- 
tion has been achieved only through 
the untiring efforts of an excellent 
Board of Commissioners working in 
co-operation with the committees and 
members of the Association. 
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THE JUDICIAL COUNCIL 
MEETING 


The Kentucky Judicial Council 
meeting in Frankfort, November 16th, 
urged its members to support vigor- 
ously the legislative program of the 
council. A part of this legislative pro- 
gram is to change the date of the pri- 
mary election from August to May or 
June. 


Judge Gus Thomas urged the cir- 
cuit judges not to disarrange their 
dockets so as not to be available for 
duty as special judges and pointed to 
a recent report of the State Inspector 
and examiner showing that last year 
the State paid to attorneys for acting 
as special judges $38,000.00. 

Judge J. C. Dedman of Cynthiana 
said that the duties of the circuit 
judges are so heavy that many cannot 
comply with the request to serve as 
special judge.. 

Chief Justice Alex Ratliff of the 
Court of Appeals, presiding, said the 
organization had brought “many 
needed reforms” into the State Judi- 
ciary and added that “criticism of the 
necessity of this body” came from 
those “unable to understand” the 
“benefits” it has accomplished. 


The fifth biennial report of the Ken- 
tucky council recommends ten bills to 
the legislature, some of which have 
been recommended before. They in- 
clude bills to permit a husband or 
wife to testify for or against each 
other; an authorization for the Court 
of Appeals to direct a new trial on 
any one or more of the issues with- 
out a retrial of all; legislation to per- 
mit the use of the special verdict in 
the discretion of the circuit judge; an 
amendment to permit the judge and 
not the jury to determine whether a 
confession has been obtained in viola- 
tion of law; an amendment to the 








L. B. HANDLEY 


Of Hodgenville 
Circuit Judge-elect of the Tenth 
Judicial District of Kentucky. 


criminal code to allow the Court to 
grant or refuse any defendant jointly 
indicted a separate trial; and an act 
to fix the probation period in felony 
cases for the maximum period of im- 
prisonment. 

As a preface to the review of judi- 
cial statistics Judge King Swope tells 
of the success of the council in reduc- 
ing costs of the administration of jus- 
tice. Petit jury costs in 1930 were 
$511,560.54 as compared with only 
$389,068.79 in 1937—a savings of 
$122,501.75. The report states that 
“the courts have increased the number 
of cases tried, and at the same time 
have reduced the cost of jury service 
at the rate of approximately $100,- 
000 per year, and some years much 
more.” The council reports that “as a 
rule, savings are determined by the 
willingness and ability of the various 
circuit judges of the State to expedite 
the disposition of their respective 
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dockets ; to keep the number of jurors 
to the minimum ; to put in a full day’s 
work, and not to require or permit the 
attendance of jurors on days when 
their services are not needed.” 

Hon. James W. Stites is chairman 
of the council, and Hon. Allen Prew- 
itt, secretary. 


President Lafon Allen has appoint- 
ed Mr. Thomas A. Ballantine, Mr. 
Edward P. Humphrey, and Judge 
Richard P. Dietzman, all of the Jef- 
ferson County Bar, as a committee 
to co-operate with the American Bar 
Association in making a survey of the 
State of Kentucky bar looking to help 
the State Association solve the prob- 
lem of duplication of legal publication. 
It is proposed that questionnaires be 
sent to representative lawyers 
throughout the State. The American 
Bar Association has already made 
surveys of the bars of California, 
Illinois, Maryland, Ohio, and South 
Dakota, and desires to include Ken- 
tucky in its next group of surveys. 
President Allen was quick to grasp 
the opportunity for our Association. 


The attention of the bar is again 
called to the meeting of the Bar Or- 
ganization Section of the American 
Bar Association to be held in Louis- 
ville, January 27th. The section meet- 
ing in Louisvile is from Michigan, 
Ohio, Western Pennsylvania, West 
Virginia, Tennessee, and Kentucky. 

The meeting will be foliowed by a 
banquet at which Mr. Chas. A. Beard- 
sley, the president of the American 
Bar Association, will be the principal 
speaker. 

The procuring of this meeting for 
Kentucky is due to the efforts of Mr. 
Frank M. Drake, and either he or 
Mr. Thos. A. Ballantine, the president 


of the Louisville Bar Association, will 
be glad to answer inquiries about the 
meeting. 


NEW LAW SCHOOL 
BUILDING DEDICATED 


The University of Louisville held 
the dedication service for its new Law 
School Building November 29th. The 
service was opened with an invoca- 
tion by Dr. Frank H. Caldwell, Presi- 
dent of the Southern Presbyterian 
Theological Seminary, at 2:30 p. m. 
This was followed by remarks by 
Dean J. N. Lott, Jr., of the Law 
School; Mayor Joseph Scholtz, of 
Louisville; Hon. Will Shafroth of the 
Legal Education Committee of the 
American Bar Association, and Dean 
Joseph A. McClain, Jr., of the Law 
School of Washington University. 
The dedicatory address was made by 
Hon. John J. Parker, Presiding 
Judge, United States Circuit Court of 
Appeals ‘for the Fourth | Circuit. 
Judge Parker spoke on Democracy, 
and Constitutional Government. The 
Services were concluded by President 
Raymond A. Kent of the University 
of Louisville. The New Law School 
Building is a handsome and valuable 
addition to the plant of the University 
of Louisville, and will add much to 
the efficiency of the Law School. 


The Missouri Bar Association at 
its annual meeting in St. Joseph in 
September unanimously adopted the 
following resolution: 


“Be it resolved by the Missouri 
Bar Association in regular meeting 
assembled in St. Joseph, Missouri, 
that this association condemns the 
broadcasting by radio from any court 
in this State the proceedings of the 
court.” 








ee en, 










The Kentucky State Bar Association 
Program for Legislation Affecting 





The Court of Appeals 


By HARRY B. MACKOY 
Of the Covington Bar 


EDITOR’S NOTE: 


Mr. Mackoy is Chairman of the Court 


of Appeals Docket Committee, which has had charge of prepar- 


ing the proposed legislation. 


In Kentucky it has become estab- 
lished both by law and tradition that 
every case appealable from the Cir- 
cuit Courts must be tried by one su- 
preme court, which is our Court of 
Appeals. There is no intermediate 
court such as exists under the federal 
system and in many states. Nor can 
an appealable action be finally de- 
cided excepting by the one court of 
last resort. The old Superior Court, 
which stood between the Circuit and 
Appeals Court, was abolished under 
the present Constitution. 


The result of such a situation, com- 
bined with litigation of greater vol- 
ume and importance in some districts, 
has been to create a steady pressure 
of work for every judge and commis- 
sioner of the Court of Appeals. If 
one or more of these men, by reason 
of illness or other causes, is unable to 
discharge his duties, it throws a heav- 
ier burden on the rest. The Court has 
labored zealously and conscientiously 
to meet its responsibilities, but, like 
the giant Sisyphus, who spent his time 
trying to push up hill a great stone 
which was constantly rolling back, it 
has been hard to meet the unceasing 
grind of new cases constantly ap- 
pealed. When, as has recently hap- 
pened, two members of the Court are 





laid up at one time, the problem is apt 
to become serious. 

The Bar of the State and the 
public have realized the need of re- 
lief for the Court for a number of 
years. In 1923 the Efficiency Com- 
mission published a _ special study 
which it had made of the “Judiciary 
of Kentucky.” Various individuals 
and committees of lawyers have made 
careful investigations of the subject, 
on which recommendations have been 
based. Finally, at the annual meeting 
of the State Bar Association in April, 
1938, Hon. James W. Stites, then 
Chief Justice, delivered an address in 
which he called attention to the con- 
gested condition of the docket of that 
Court, and asked the co-operation of 
the Association in devising methods 
whereby its work might be expedited 
and facilitated. 

Following this address a resolution 
was passed by the Bar Association, 
authorizing the appointment of the 
Court of Appeals Docket Committee. 
As originally constituted, it consisted 
of only three members, but as its task 
broadened, the committee was en- 
larged, and the membership now con- 
sists of Judge S. S. Willis and Mr. 
Robert T. Caldwell, of Ashland; 
Judge Richard C. Stoll, of Lexington; 
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JUDGE W. H. SPRAGENS 
Of Lebanon 


Circuit Judge of the Eleventh Judicial 
District of Kentucky. 


Judges Charles I. Dawson and James 
W. Stites and Messrs. Frank M. 
Drake and Henry E. McElwain, all 
of Louisville, and Messrs. Shelley D. 
Rouse and Harry B. Mackoy, of Cov- 
ington. 

The attention of the Committee 
was first directed to matters which 
might be accomplished without legis- 
lation, and which would immediately 
give a certain amount of assistance to 
the Court in the consideration and 
disposition of cases. Among these was 
the revision of the rules governing 
the operation of the Court of Appeals, 
as published in the docket of that 
Court, some of which were re-written 
in collaboration with the judges. 
Another step was to revise the system 
of indexing cases on the docket; and, 
in co-operation with the Clerk and 
Sergeant-at-Arms, a method was 
adopted under which a more satis- 


factory record is now kept of pending 
appeals and their status. Arrange- 
ments have likewise been made for se- 
curing better filing cabinets and the 
protection of the Court’s records 
against fire. 

While the foregoing improvements 
have been helpful, the Committee re- 
alizes that, in order to secure any 
substantial increase in the Court’s ef- 
ficiency, there should be a definite 
program of legislation to accomplish 
more important objects. This requires, 
first, an assurance to the Court that 
its work is appreciated, and will not 
be performed without due recognition 
by the State; second, the entrusting 
to the Court of the rule-making 
powers which it needs to carry on 
more effectually. These things can be 
brought about through the passage of 
four short bills, which have been pre- 
pared by the Committee and its sub- 
committees with the greatest care; 
have been approved by the State Bar 
Association, and its Board of Bar 
Commissioners; and may be intro- 
duced at the coming session of the 
General Assembly. 

The most important of the four bills 
which will be proposed and one which 
carries an emergency clause, is that 
to provide for the payment of pen- 
sions to judges of the Court of Ap- 
peals upon their retirement from of- 
fice. It is a measure that every fair- 
minded citizen, especially the lawyers 
of Kentucky, must realize is intended 
to furnish protection in their old age 
for men who have given and are con- 
tinuing to give a large part of their 
lives to public service without just 
compensation. The Constitution of 
Kentucky unfortunately limits the 
salary paid to the judges, as well as 
other officers, except the Governor, to 
five thousand dollars ($5,000) per 
year. On such a salary—only one 
state pays a lower amount—a man 
with a family cannot live comfortably 
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and save anything whatever. With 
this thought constantly hanging over 
him, a judge cannot have a mind free 
from worry and care. Many lawyers 
cannot afford to hold the position, and 
those who do accept at a sacrifice 
should not be penalized for doing so. 


The second bill which has been 
drawn by the Committee confers on 
the Court of Appeals the power to ap- 
point one or more well qualified law 
clerks, not exceeding four, to perform 
such duties as the Court may require. 
These will render assistance in look- 
ing up authorities, examining records 
and checking statements contained in 
briefs, so as to relieve the judges of 
detail work and give them more time 
for the study of law and facts. The 
plan has proved very helpful in the 
Supreme Court of the United States 
and in various states. The clerks are 
removable at the pleasure of the 
Court, but must be appointed or re- 
moved with the concurrence of four 
judges, and cannot practice law in 
Kentucky while holding office. It is 
believed that, with such assistance, 
the Court of Appeals will be able to 
decide cases more rapidly than it is 
now doing. 

The purpose of the third bill is ex- 
plained in the preamble, which sets 
forth that the Commonwealth of Ken- 
tucky is losing a large sum each year 
owing to non-payment of costs due 
from appellants in cases taken to the 
Court of Appeals. To prevent this 
loss, which runs over $8,000 in some 
years, it is proposed to give that Court 
the power to require by general rule 
a deposit for costs which may be pay- 
able to the Commonwealth. The 
amount of money saved in this way 
will more than pay the salaries of the 
law clerks, even though the Court 
should decide to have the authorized 
quota of four. 


The last of the four bills drafted 








JUDGE JOE L. PRICE 
Of Paducah 


Circuit Judge of the Second Judicial 
District of Kentucky. 


by the Committee has been prepared 
at the special request of members of 
the Court of Appeals. Its object is to 
grant to or confirm in that Court and 
other courts the power to regulate by 
rule the pleading, practice, and pro- 
cedure in such courts. The power is 
one which should be and is already re- 
posed in the Judicial Department of 
Kentucky, and it has been so held in 
a number of recent decisions, particu- 
larly in Burton vs. Mayer, 274 Ky., 
263; 118 S. W. (2d), 547. Judge 
Thomas has pointed this out in an ad- 
dress before the State Bar Association 
last March, but the Court is asking 
for legislative co-operation. While it 
expects to make few changes in the 
existing rules, as now contained in the 
Code, it feels that in cases of exigency 
and in the interests of justice, such 
matters should not be regulated by 
the legislative department. 
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It is recommended that, in order to 


obtain further information about 
these bills, the lawyers of the State 
read the addresses of Judges Stites 


and Thomas on the subjects which 
have been mentioned in the present 
article. They were published in the 
Proceedings of the Bar Association, 
and Judge Stites’ address was repeat- 
ed in the March, 1939, number of the 
Bar Journal. When the members of 
the Bar shall have done this, we are 
satisfied that they will individually and 
collectively get behind the program of 
the State Bar Association. With such 
support it can be put through. 

The bills are printed below in the 
order set forth above: 


BILL NO. 1 
AN ACT TO PROVIDE FOR THE PAYMENT 
OF PENSIONS TO JUDGES OF THE 
COURT OF APPEALS UPON THEIR RE- 
TIREMENT FROM OFFICE. 


BE IT ENACTED BY THE GENERAL AS- 
SEMBLY OF THE COMMONWE AL TH OF 
KENTUCKY; 

Each Judge of the Court of Appeals, hereafter 
retiring from office, either voluntarily or because 
of the expiration of his term, shall be paid out 
of the treasury a pension at the same rate, at 
the same time, and in the same manner, that sal 
aries are paid to active members of the Court, for 
a period immediately following his retiremen t equal 
to one-half of the entire time that he served on the 
Court, whether by election or appointment. The 
pension shall not continue beyond the date of the 
death of the Judge, except that such sum as may 
have accrued up to the date of death shall be paid 
to his personal representative. If the Judge holds 
any salaried public office during the pension 
period, he shall not receive a pension during the 
time he holds office, and such time shall be de- 
ducted from the pension period. 

As there is an immediate need to provide pen- 
sions for retiring Judges of the Court of Appeals, 
an emergency is hereby declared to exist, and 
this act shall take effect upon its passage 





BILL NO. 2 

AN ACT TO PROVIDE LAW CLERKS FOR 
THE COURT OF APPEALS, TO FIX 
THEIR TENURE AND COMPENSATION, 
TO PRESCRIBE THEIR QUALIFICA- 
TIONS, DUTIES, AND THE MANNER OF 
APPOINTMENT, AND TO PROVIDE FOR 
PUNISHMENT IN CASE OF VIOLATION 
OF DUTIES 


BE IT ENACTED BY THE GENERAL AS- 
SEMBLY OF THE COMMONWEALTH OF 
KENTUCKY: 

Section 1: The Court of Appeals may appoint 
one or more law clerks, not exceeding four, to 
hold office at the pleasure of the Court and to 
perform such duties as may be required of them 
by the Court. Each law clerk shall receive a 


salary of Two Thousand Dollars per annum pay- 


from the regular appropriation made 
for clerical assistance to the Court of Appeals. 

Section 2: The law clerks shall be residents of 
Kentucky and graduates in good standing of an 
approved School of Law, and shall have been ad- 
mitted and licensed to practice law in this Com- 
monwealth, but shall not practice in this Com- 
monwealth nor accept legal employment nor ren- 
der service in any court of the Commonwealth 
while holding the office. The order of appoint- 
ment shall be entered on the Order Book of the 
Court. 

Section 3: Four Judges must concur in the 
appointment or termination of employment of any 
law clerk. 

Section 4: Each law clerk shall take an oath 
to discharge the duties of the office honestly and 
faithfully and to keep and preserve inviolate any 
knowledge of the work of the Court, or of the 
Judges, that may come to him by reason of the 
confidential relation to the Court, or Judges. For 
any violation of the duties of the office the Court 
if Appeals may inflict appropriate punishment, as 
in cases of contempt, in addition to any other 
penalty provided by law. 


able monthly, 


BILL NO. 3 
AN ACT TO AMEND SECTION 744 OF 
THE CIVIL CODE OF PRACTICE AND 


COURT OF AP- 


AUTHORIZING THE 
RULE A DE- 


PEALS TO REQUIRE BY 

POSIT FOR COSTS 

WHEREAS, A large amount of money is now 
lost each year by the Commonwealth of Kentucky 
by reason of non-payment of costs due to the 
Commonwealth from appellants in cases taken to 
the Court of Appeals, which loss causes an extra 
Fturden to the taxpayers of the Commonwealth, 
ow, therefore, 


BE IT ENACTED BY THE GENERAL, AS- 
SEMBLY OF THE CQMMONWEALTH OF 
KENTUCKY: 


Section 744 of the Civil Code of Practice, re- 
lating to costs in the Court of Appeals, is amend- 
ed and re-enacted to read as follows: 

The appellant may be required to give 
for costs, as plaintiffs in civil actions may be so 
required Che Court of Appeals may by general 
rule require a deposit for costs in that Court, pay- 


security 


ible to the Commonwealth, not exceeding Fifty 
Dollars as to any party. 
BILL NO. 4 


AND CONFIRMING IN 
THE COURT OF APPEALS AND OTHER 
COURTS POWER TO REGULATE PLEAD- 
ING, PRACTICE AND PROCEDURE IN 
THE COURTS 


AN ACT GRANTING 


BE IT ENACTED BY THE GENERAL AS.- 
SEMBLY OF THE COMMONWEALTH OF 
KENTUCKY: 

Section 1: The Court of Appeals may make 
and promulgate rules regulating pleading, practice 


and procedure in all courts so far as the rules do 
not abridge, enlarge, or modify the substantive 
rights of any litigant. The rules shall take effect 
three months aiter their promulgation. 

Section 2: All statutes now existing that re 
late to pleading, practice, and procedure in the 
courts, and that do not affect the substantive 
rights of litigants, shall from and after the pass- 
age of this Act have force and effect only as rules 
of Court, and shall remain in force until modified 
or rescinded by rules made and promulgated by 
the Court of Appeals. 

Section 3: Circuit courts may formulate rules 
for the conduct of their own business, supple- 
mentary to, and not conflicting with the rules 
made by the Court of Appeals or with any 
statute; but the rules shall not become effective 
until approved by the Court of Appeals. 
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The Kentucky State Bar Journal is 
the mouthpiece of the Kentucky 
State Bar Association and the Associ- 
ation is the lawyers of the State. The 
Journal belongs to the Kentucky law- 
yers and the only excuse for its exist- 
ence is to keep the lawyers of the 
State informed about their associ- 
ation, to furnish articles peculiarly in- 
teresting to the lawyers and to keep 
the lawyers advised as to what their 
fellow lawyers are doing. 


The only way in which the Journal 
Committee and the editor can know 
whether they are fulfilling this mission 
is by expressions from the individual 
members of the bar. 


Do we furnish too much or too lit- 
tle about what the Association is do- 
ing? Are we publishing the pictures 
of the right people? Are the articles 
we publish of interest to you; are 
they too long or too short; are they 
boresome? Do we furnish too much 
or too little information about the law- 
yers of the State? Is there any part 
of our Journal that should be discon- 
tinued or anything that could be add- 
ed to improve it? Do we publish too 
many antecdotes or not enough? 


The answers to all these questions 
by the lawyers would enable the Jour- 
nal Committee and the editor to get a 
consensus of opinion and build the 
Journal into the exact sort of Journal 
the Bar of Kentucky desires. Such 
criticism as any member of the State 
3ar desires to make will be wel- 


comed by the committee and the edi- 
tor. 


With this issue, the Journal brings 
to the Association members what it 
considers three valuable maps. These 
maps, as they are inscribed, show the 
State as it is divided into Appellate 


Court Districts, Congressional Dis- 
tricts and Circuit Court Districts. It 
is hoped that these will prove valuable 
to the profession as a ready reference 
item. 


A most common conception of the 
ideal state called happiness is to have 
what you want when you want it. It 
is just as good an ideal state, much 
more practical and far easier of 
achievement to want what you ‘have 
while you have it. 


Superior Judge William F. James 
of San Jose, California, is wondering 
if the real solution for unemployment 
is not crime. He declares that 90 per 
cent of the law violators brought be- 
fore him ask for probation on the 
grounds that they have a job waiting 
as soon as they are free. 


A group of young Philadelphia law- 
yers have undertaken a novel pro- 
fessional experiment. 

They seek to bring to the neigh- 
borhood the corner law office, and 
sell legal advice and service to the 
low-income class. The lawyers spon- 
soring the idea explain that it is not 
charity but an attempt to bring legal 
service at low cost to a class of peo- 
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JUDGE GEORGE K 
At Elizabethtown 
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Circuit Judge of the Judicial 


District of 


ple who need it most but have hereto- 
fore worried along without it. They 
report that they have not been over- 
run with but have made 
some progress with the idea. 


business, 


PICKUPS FROM HERE & 
THERE 


One out of every thirty-seven per- 
sons in the United States is a crim- 
inal, according to the law enforce- 
ment committee of the American Bar 
Association. 


An Owensboro attorney, while 
questioning a witness in a case in 
which the question of a line between 


two farms was concerned, asked: 


“Where did you put the fence?” The 
witness replied: “On the ground, of 
course!” , 


.. There were smiles from 
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everyone except the witness stand, 
and the lawyer concerned. Both were 
serious in their remarks. 








Holding an inquest on a man killed 
crossing a road during a blackout the 
Coroner of Dorking, Surrey, Eng- 
land, gave the following advice: 
Two rules the walker must obey 
If he would reach his home today: 
On roadway always keep to the right 
On footpath just the op-posite, 

And if it chance he walk at night, 
He’d better wear a little white. 

A young man had just successful- 
ly passed the bar examination and 
had been sworn in as an attorney-at- 
law. This achievement on his part 
so impressed one of his young lady 
friends that she addressed the fol- 
lowing poem to him: 


Toot the piccalo, beat the drums! 
Lo, the conquering hero comes! 
This the man who dared to do 
The thing he’d always wanted to! 
When just a babe at his mother’s knee 
He lisped, “I will a lawyer be,” 
And when he grew to man’s estate 
He remembered his vow, albeit late. 
It mattered not that the road was far, 
And you couldn’t call what he drove 
a car. 
He said, “I'll sit on a judge’s bench, 
And come what may, I won't re- 
trench !” 
He had to work, he had to toil, 
He had to burn the midnight oil. 
But virtue is its own reward, 
He won his teachers’ highest regard. 
And now we shout the loud huzzah! 
Today our hero passed the Bah! 
lifth in one hundred and twenty-five, 
The man has push, and also drive! 
We know the time will be quite short 
Ere he’s head justice of the court. 
As the nation cheers this man of men 
We'll proudly say, “We knew him 
when!” 









































Kentucky's New Deal of the 1820's 


By CASSIUS M. CLAY 
Washington, D. C. 


EDITOR’S NOTE: Mr. Clay is the General Counsel of the 
Railroad Division of the Reconstruction Finance Corporation 
and now a resident of Washington, D. C. 


Those who attacked the New Deal 
and President Roosevelt’s Supreme 
Court proposal of February, 1937, as 
un-American, need to re-examine 
American history. Over a hundred 
years ago, the State of Kentucky was 
convulsed by a contest over the courts, 
which arose out of circumstances odd- 
ly analogous. Let us turn back the 
pages of history. 

As with the President’s Court plan, 
the Kentucky reorganization Act of 
1824 was the answer of a dominant 
group which controlled the executive 
and legislative branches, to decisions 
of the judiciary which threatened to 
obliterate comprehensive systems of 
legislation, originated in periods of 
distress. Curiously enough, the 
situation of the farmers and the 
debtor class in general, in Ken- 
tucky and other states west of 
the Alleghenies, in the early 1820's 
was Similar, in many ways, to the sit- 
uation of those groups throughout the 
nation at the time President Roose- 
velt first took office. From 1812 to 


1816 was a period of inflation on the 


Eastern seaboard. Though the states 
west of the Alleghenies had some sil- 
ver and were free from serious finan- 
cial disturbances, they, no more than 
the rest of the country, had been able 
to withstand the itch which seized peo- 
ple generally, to get rich quickly both 
during and after the War of 1812, 
and the Napoleonic Wars abroad.’ * 
The panic of 1819, which followed an 
epidemic of unsound banking and land- 
speculation throughout the country 
generally, found the situation in Ken- 
tucky peculiarly desperate for a vari- 
ety of reasons. According to one au- 
thority: “Droughts, hot spring weath- 
er, insects and cold summers in the 
years from 1816 to 1819 kept farmers 
from buying new goods or paying for 
what they had purchased.” Ken- 
tucky’s only real bank—the bank of 
Kentucky—had suspended specie pay- 
ments some years before. In response 
to a demand for more banks, the leg- 
islature in 1818 had chartered forty- 
six new banks, which, to meet the 
pressure for paper money, were given 


* See end of article for notes. 
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the privilege of issuing notes to an 
“amount equal to three times the 
amount of their capital stock, less in- 
debtedness.” These notes, which 
were not redeemable in specie, but in 
notes of the Bank of Kentucky, which 
had meanwhile managed to resume 
specie payments, or in notes of the 
second United States Bank, had flood- 
ed the State. Incidentally, when in 
1820 the legislature repealed the char- 
ters of these independent banks, 
which by this time had become hope- 
lessly involved, the banks became pop- 
ularly known as the “Forty Thieves” 
—evidential of a popular resentment 
towards banks and bankers not unlike 
that which swept the nation after the 
bank holiday of 1933. 


In relating the trouble which arose 
in Kentucky to the main currents of 
American history, it is necessary to 
remember that the deflation which 
follows a wartime boom, marked as it 
invariably is by falling prices, bears 
hardest on rich speculators who are 
caught in an over-extended position, 
and on the farming and laboring class- 
es, who as a rule are least capable of 
withstanding financial strain. In the 
1820’s the United States was a young 
country and various parts of the 
country recovered rapidly after the 
crisis of 1819. Hard times, however, 
persisted in some sections and among 
some groups as late as 1825. Thus, 
even in 1826, we find Thomas Jeffer- 
son, faced in the last year of his life 
with the threat of having to sell 
Monticello to pay his debts, writing to 
a friend that “Agricultural property 
is, at this time without a market” in 
Virginia.“ 

The situation in Kentucky, a state 
of greater soil and other natural ad- 
vantages than Virginia, was aggra- 
vated after 1820 not only by the cir- 
cumstances already mentioned, but 
also by factors which, coupled with 
a strongly individualistic trait, which 









even today continues a characteristic 
of the better type of Kentuckian, were 
calculated to heighten a distrust of 
fancied encroachments of the Feder- 
al government, and particularly of the 
Federal judiciary. Since the “re- 
organizing” Act of 1824, which pur- 
ported to abolish the existing Court 
of Appeals and set up a new court in 
its place, grew out of the supposed 
subservience of the old court judges 
to the decisions of the United States 
Supreme Court, under Chief Justice 
Marshall, there was a states’ rights 
angle to the controversy which can- 
not be overemphasized if we are to 
explain the reasons for the wave of 
radicalism in the State. When, in 
1824, the judge-breaking law was 
passed, there were still active many 
of those who had voted for the famous 
Kentucky Resolutions of 1798, enun- 
ciating the doctrine of nullification. 
In this number were included Desha, 
who had been elected Governor by the 
Relief party." When, therefore, in 
his annual message to the legislature 
in 1825, Governor Desha in defend- 
ing the Court reorganization bill and 
in attacking the United States Bank, 
appealed to the spirit of the 1798 Res- 
clutions, he well knew that he was 
striking a popular chord. Throughout 
the long controversy, both sides quot- 
ed to their own ends the utterances of 
Patrick Henry, James Madison, 
Thomas Jefferson, and others of the 
Revolutionary fathers. 


Students of the period have long 
realized that some of the decisions of 
John Marshali and his associates 
were major factors in the rise of 
Jacksonian Democracy. The struggle 
in Kentucky in the years under dis- 
cussion afford convincing proof of 
this insufficiently appreciated fact. 

The distrust of a strong central 


government by the farming interest 
dates from the early days of the Re- 
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public. After the close of the War 
of 1812, the general government, in 
1816, aided business men and manu- 
facturers by passing a protective tariff 
act and establishing the second United 
States bank. Mismanagement coupled 
with downright dishonesty in the 
Pennsylvania, Maryland, and Virginia 
branches brought the latter, within 
four or five years, to the verge of in- 
solvency.’ To it, in various parts of 
the country, was attributed the re- 
sponsibility for the business distress 
and financial stringency in 1819, and 
the succeeding years. That this feel- 
ing was not without justification 
would appear from Channing’s state- 
ment that “undoubtedly the attempt 
to bring about deflation in so short a 
time and by means of a national fi- 
nancial institution was most unwise 
* * * + and also did something at 
least to bring about the hard times of 
the next few years.” Nowhere did 
feeling against the United States 
Bank become more intense than in 
Kentucky, and, it would appear, with 
good reason. An excellent monograph 
on the court struggle concludes: 
“Viewed from any standpoint, the 
United States Bank was an important 
factor in precipitating the problems 
with which Kentucky was strug- 
gling.”* According to the author of 
this work: 

“There is little doubt that these 
branch banks (in Lexington and 
Louisville) in their early history in 
Kentucky did help to hasten rather 
than to retard the impending ruin, 
and that they themselves were in a 
large measure to blame for the hatred 
heaped upon them during and after 
the financial and political crisis which 
soon struck the State. United States 
Bank notes were redeemable in specie, 
and Kentuckians exchanged large 


quantities of state bank paper for 
them at a great discount. This helped 
to reduce the value of the state bank 





notes and at the same time put the 
banks more heavily in debt to the Fed- 
eral banks. As hard times began to 
appear in the East in the latter part 
of 1818, the Federal branch banks in 
Kentucky began to demand specie and 
to bring pressure to bear on the state 
banks, which in turn passed it to their 
debtors.’” 


In 1819 there was due to the Ken- 
tucky branch banks, $2,690,760, and 
to save themselves from disaster, 
calls began to come from them for 
payment in specie.” Doubt was ex- 
pressed in the press whether all the 
specie and Federal and state paper 
money in the State would be sufficient 
to pay this debt and large sums due 
the Federal land office. In addition, 
there were large sums owing in specie 
to the Bank of Kentucky, the inde- 
pendent banks and from the mer- 
chants to eastern business. 


When the Bank of Kentucky, with 
its thirteen branches, which as already 
mentioned had resumed specie pay- 
ments, was for a second time forced 
to cease such payments, accompanied 
at about the same time by similar sus- 
pensions on the part of the “Forty 
Thieves,” the control of the whole 
banking business of the State fell to 
the two branches of the United States 
Bank. 


This, then, was the financial situ- 
ation of the State when the full effect 
of the decision of the Supreme Court 
in McCulloch v. Maryland,” uphold- 
ing the constitutionality of the United 
States Bank and placing it beyond the 
reach of State taxation, came to be 
fully realized. Hostility in Kentucky 
to this decision was heightened when 
the State Court of Appeals, later to 
be attacked for yielding to the Su- 
preme Court, refused to accept its 
reasoning. Though Chief — Justice 
Marshall handed down his opinion on 
March 6, 1819, the State Court of Ap- 
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peals, in a decision not rendered until 
December of that year, unanimously 
decided that the United States Bank 
was unconstitutional, although two of 
the three judges advocated yielding 
out of respect to the Supreme 
Court.” 


Less than three weeks before the 
decision in the McCulloch case, the 
decision rendered by Marshall in 
Sturges v. Crowninshield,” holding 
that a state bankrupt law was invalid 
as impairing the obligation of contract, 
in so far as it attempted to discharge 
a contract or debt entered into prior 
to the passage of the law, created 
great uneasiness in Kentucky and in 
other states among debtors who, due 
to the times, had taken advantage in 


large numbers of state insolvency 
laws to obtain discharge of their 
debts. It should be remembered that 


years were to pass before Congress 
was to enact-a National Bankruptcy 
Act. The alarm caused by this de- 
cision was in part due to the fact that, 
generally, throughout the Union, deb- 
tors could still be thrown into prison 
for failure to pay their debts. 


Still another grievance of Kentucky 
against the Federal judiciary was in 
relation to its land laws. Uncertainty 
of land titles had, from the earliest 
days, been the peculiar curse of the 
State. Much of the trouble was due 
to the lack of system in the legislation 
with reference thereto, while Ken- 
tucky was still a part of Virginia. 
Unfortunately for Kentucky, it had 
been settled at a time when the Vir- 
ginia government, due to Revolution- 
ary War conditions, was unable to 
enact orderly land laws. Unlike the 
states north of the Ohio, where a dif- 
ferent principle of surveying and reg- 
istration was adopted, these early acts 
had made possible a multiplicity of 
overlapping and conflicting claims. 
The influx of settlers to Kentucky in 
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the early days, is accounted for in 
part by the fact that the laws permit- 
ted the location of large tracts. Ac- 
cording to one writer, in some cases 
the holders of patents in Virginia, 
“sent their slaves and overseers ahead 
to clear the fields and build the home- 
steads.”"" Though the utter lack of 
system in the land laws stimulated 
early settlement, it had other effects 
upon the development of the State. At 
a time when property was mostly in 
land, there was no state in the Union 
where landed property was more in- 
secure than in Kentucky, due to the 
truly extraordinary state of Kentucky 
land titles in the early years of the 
eighteenth century. While “Kentucky 
became a lawyers’ paradise, attracting 
many men of talent, who might other- 
wise have remained east of the moun- 
tains,”” many of the pioneers, along 
with Daniel Boone and Simon Ken- 
ton, either found themselves actually 
dispossessed, or else moved to other 
states for fear of losing their posses- 
sions. For the latter reason, for exam- 
ple, rather than for any dislike of 
slavery (for of that institution they 
saw little in Hardin County) did the 
parents of Abraham Lincoln move 
over to Indiana, as did the parents of 
Jefferson Davis to Mississippi.” To 
mitigate the situation, the Kentucky 
legislature, as early as 1797, had 
passed a so-called “occupying-claim- 
ant” law, designed to protect actual 
settlers on the land from claims of 
non-resident owners. Again in 1812, 
the clamor of the occupants had been 
quieted by a further enactment, so as 


the actual holder of the legal rights, 
unless and until he should compensate 
the occupier for all improvements. It 
was further provided that, in default 
thereof, the title should rest in the oc- 
cupier upon paying the value of the 
land without improvements. Though 
doubt had been long expressed 





20 KENTUCKY STATE BAR JOURNAL 





whether these acts did not violate the 
compact with Virginia, entered into at 
the time of the separation of Ken- 
tucky from the mother state, wherein 
it was agreed “that all private rights 
and interests of land within the said 
district, derived from the laws of Vir- 
ginia, prior to such separation, shall 
remain valid and secure under the 
laws of the proposed state, and shall 
be determined by the laws now exist- 
ing in this state,” the acts had been 
part of the settled law of Kentucky 
for nearly a generation. They had 
never been attacked by the other party 
to the compact, the State of Virginia. 
When, therefore, in a suit brought in 
the Federal courts involving the title 
to some 6,000 acres of land in Bourbon 
and Fayette counties, the constitu- 
tionality of the occupying-claimants 
laws was challenged on the ground 
that they constituted a violation of the 
obligation of the compact with Vir- 
ginia, the hard-pressed Kentuckians 
again saw themselves thrown upon 
the mercy of the United States Su- 
preme Court. Though the first deci- 
sion in the case, Green v. Biddle,” 
holding the Kentucky laws invalid, 
was not handed down until March, 
1821, after the Relief party had swept 
the State, the issue served to fan the 
flames of resentment against the Fed- 
eral judiciary and became a factor in 
the subsequent effort to overturn the 
State Court of Appeals, particularly 
when, in 1823, upon rehearing, the 
_ Supreme Court reaffirmed its decision 
with a single dissent by Justice John- 
son, who argued that it was incom- 
patible with the American system for 
a state to be rendered helpless in its 
most vital powers. “I cannot admit 


that it was ever the intention of the 
framers of this constitution, or of the 
parties to the compact, that Kentucky 
should be forever chained down to a 
state of helpless imbecility—embar- 


rassed with a thousand minute dis- 
criminations drawn from the common 
law, refinements on mesne profits, set- 
offs, etc., appropriate to a state of so- 
ciety and a state of property, having 
no analogy to the actual state of 
things in Kentucky—and yet, no pow- 
er on earth existing to repeal or to 
alter, or to effect those accommoda- 
tions to the ever-varying state of hu- 
man things, which the necessities or 
improvements of society may re- 
quire.” The antagonism excited by 
the prevailing opinion was intensified 
by the manner in which it was under- 
stood to have been decided. Marshall 
had disqualified himself from partici- 
pating by the interest of near relatives 
in the result. Two other justices were 
absent because of illness, so that the 
court’s decision, upsetting the Ken- 
tucky laws, was handed down by a 
minority of the court, three justices 
out of a total of seven which then 
comprised the whole court.” It was 
on this ground that the Kentucky 
Court of Appeals, in subsequent 
cases,” refused to follow the decision, 
so that it was enforceable only in the 
Federal courts. It was on this ground, 
also, that the Kentucky legislature 
protested against “the erroneous, in- 
jurious, and degrading doctrines of 
the opinion,” and in a remonstrance 
to Congress, adopted in 1824, asked 
for a reorganization of the Supreme 
Court. If the Court’s construction of 
the compact with Virginia was sound, 
it was asked, “Most respectfully, if 
the fact will not turn out to be, that 
Virginia has smuggled Kentucky into 
the Union in the character of an in- 
dependent state, while, in reality, she 
retains her as a colony.” It was not 
reasonable that one state should al- 
low its land system to be dominated 
by another state. “No state that pos- 
sessed the power of legislation over its 
soil could or ought to submit long to 
tenures of it, unassociated with culti- 
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vation. The desolating effects of the 
numerous times of that sort in Ken- 
tucky have greatly retarded its agri- 
cultura! advancement, and would, but 
for the benign effect of its occupying 
claimant laws, have thrown behind its 
just destinies at least twenty years. 
The state could not have got along 
without them.” The point of the re- 
monstrance was the suggestion that 
Congress should either pass a law re- 
quiring the concurrence of at least 
two-thirds of all the members of the 
Supreme Court in any case involving 
the validity of a state law, or else in- 
crease the number of the judges so as 
to multiply the chances “of this state 
to escape from its present thraldom, 
by exciting the exercise of more de- 
liberation and an increased volume of 
intellect upon all such questions.”"” A 
bill to require concurrence of five of 
the seven Judges in any opinion in- 
volving the validity of state statutes 
or Acts of Congress was actually re- 
ported from the Senate Committee on 
Judiciary by Martin Van Buren,” 
then a Senator from New York—one 
of a series of not less than seven dif- 
ferent proposals which were made in 
Congress during the 1820’s for a re- 
quirement of more than a majority of 
the Supreme Court to hold a State 
statute unconstitutional; none of 
which, however, succeeded in com- 
manding sufficient support for pass- 
age by either House, except a pro- 
posal of this kind which in 1826 
passed the Senate.” 


Money and banking, the plight of 
debtors, security in the possession of 
homes they had builded and fields 
they had cleared from the wilderness 
with their own hands—on these issues 
—characteristic of a new country— 
the common man in Kentucky in the 
early 1820’s was demanding a new 
deal. The response to that demand 
was no less emphatic than in the 1930’s 
when the issues, though essentially 


similar were those of an industrialized 
civilization, dominated by finance-cap- 
italism. 


In Kentucky, the relief of debtors 
was an initial concern of the so-called 
“Relief Party.” Since the admission 
of Kentucky to the Union, and before 
that, the Virginia legislature had, 
from time to time, enacted various 
“stay” laws, under which debtors, 
who gave bond with security to their 
creditors, were protected from levy 
by the Sheriff upon execution of 
judgment. After the first suspension 
of specie payments by the Bank of 
Kentucky in 1814, this legislation had 
been supplemented by a further law 
providing for a “stay” of twelve 
months, if the creditor did not en- 
dorse on his execution his willingness 
to accept in payment of his judgment 
note, notes on the Bank of Kentucky 
or its branches, or the notes of any 
other incorporated bank of the State, 
or notes on the Treasury of the 
United States.“ The principle was 
pushed still further by an Act of 1820 
which extended the power of replevy- 
ing judgments from 3 to 12 months; 
if the plaintiff should refuse notes of 
the Bank of Kentucky in discharge of 
the debt, the defendant could replevy 
for two years.” Being promptly chal- 
lenged in the Federal Circuit Court, 
then composed of Justice Todd of the 
United States Supreme Court, and 
Judge Trimble, who was later to suc- 
ceed him on that tribunal, the lower 
Federal Court upheld the constitu- 
tionality of the act in question, not, 
however, without misgivings and the 
following warning: 


“If the act required the plaintiff to 
endorse that he would receive notes on 
the Bank of Kentucky or its branches, 
we would not hesitate to consider it 
an inhibited tender law, and pro- 
nounce is so far void. But the provi- 
sion in relation to the endorsement is 
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not mandatory, but permissive; he 
may take it as his election; * * * If 
the plaintiff does not elect to make 
endorsement, the law substantially 
gives the defendant a right to replevy 
for two years. Whatever might have 
been our impressions as to the consti- 
tutionality of replevin laws, if it were 
a matter of first impression, it is too 
late, after the states have been in the 
practice of passing them ever since 
the adoption of the Constitution, with- 
out objection, now to pronounce them 
void upon constitutional grounds, un- 
less it were a very clear case.’ 

It was in the same year that the 
legislature repealed the charters of 
the independent banks, previously re- 
ferred to as the “Forty Thieves,” 
leaving under the control of the State 
only the suspended Bank of Ken- 
tucky. 

In the election of 1820, which fol- 
lowed these events, the Relief party 
for the first time gained control, by 
substantial majorities, of both the ex 
ecutive and legislative departments of 
the State government. Thereupon a 
more comprehensive program of re- 
lief was enacted. One act abolished 
all imprisonment for debt (Kentucky 
thus being the first” state in the Union 
to do away with the old and barbar- 
ous method of imprisoning insolvent 
debtors.) A second act authorized the 
county courts to purchase lands and 
to erect poor-houses for destitute old 
persons. A third act incorporated the 
Bank of the Commonwealth, with 
branches in each judicial district, to 
be wholly owned by the State, and 
with a president and directors chosen 
by the legislature. The charter of this 
institution anticipating the R. F. C., 
provided that its loans were to be 
made only to those who needed them 
“for the purpose of paying his, her, 
or their just debts, or to purchase the 
products of the country for exporta- 
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tion.” In addition, the bank was 
empowered to issue its notes, which 
were not required to be redeemable in 
specie. A fourth act provided that 
real estate of a debtor should not be 
sold on execution for less than three- 
fourths of its appraised value. Still 
another act allowed judgments to be 
stayed for two years, if the creditor 
did not endorse on his execution his 
willingness to accept notes of the 
Bank of Kentucky, or of the new 
Bank of the Commonwealth. If hewas 
willing to accept notes of the Bank of 
Kentucky only, then he was forced to 
wait twelve months for his payment ; 
but if he should endorse his willing- 
ness to accept the notes of the new 


Bank of the Commonwealth, he 
should have to wait only three 
months. One Kentucky historian ex- 


plains this discrimination between the 
two banks as “a bold effort to force 
the notes of the latter in preference to 
the former. The Bank of Kentucky 
had long ‘been under the ban of the 
radical Relief party. To them it was a 
monster which sought to kill the ef- 
fects of the relief measures at every 
step. It was in fact managed by con- 
servative men who sought to confine 
its activities to sound banking princi- 
ples. It had been bitterly attacked in 
the campaign before the establishment 
of the Bank of the Commonwealth. 
The Relief men claimed that it would 
execute loans only to certain privi- 
leged persons and that it was a dan- 
gerous influence in politics.”"” A de- 
mocracy, when aroused, can hit hard, 
and not always wisely. In 1822, the 
legislature repealed the charter of the 
Bank of Kentucky, giving it seven 
years to wind up its affairs. At the 
time, it was the only sound bank with- 
in the control of the State, but the 
people, with the recent record in mind 
of the so-called “Forty Thieves,” had 
lost confidence in the integrity and 

















KENTUCKY STATE BAR JOURNAL 23 


ability of banks run by private indi- 
viduals.” 

The act last mentioned was 
signed indirectly to support the value 
of paper money of the wholly Gov- 
ernment-owned Bank of the Common- 
wealth, but no legislation could effect 
this purpose. The paper notes got a 
bad start, selling for only 70 cents on 
the dollar in specie in the very be- 
ginning. A year later they had 
dropped to 50 cents.“ Even the Re- 
lief party, through its more responsi- 
ble leaders, now took alarm. In his 
message to the legislature in October, 
1822, the Governor of the State ad- 
vocated the gradual retirement of the 
notes. This policy was made effective 
and Frankfort, the State capital, was 
lighted by a succession of bonfires of 
the “rag” money. More than half of 
the notes of the Bank of the Com- 
monwealth were thus retired, so that 
in time they -approached par.” The 
stay and replevin laws, like the de- 
preciated currency, also proved of 
short duration. In January, 1824, 
these laws were replaced by a more 
innocuous enactment.” 

Not, however, before the Relief 
party had become involved in a head- 
on collision with the courts. Even a 
frontier community, through sad ex- 
perience, could learn the principles of 
sound finance; but it was to prove 
harder for it to learn the constraints 
imposed by the American Constitu- 
tion upon the working of the demo- 
cratic will. As already explained, the 
primary concern of the Relief party, 
when it came into control of the 
State government, was the relief of 
the debtor interest. The legislative 
session of 1820-1821 had hardly com- 
pleted its work, when an _ attack 
thereon by creditor interests was be- 
both the Federal and State 
In the Federal court, in the 


de- 


gun in 
courts. 


case of Bank of the United States v. 


Halstead, the constitutionality of the 
valuation law was assailed; in Bank 
of the United States vy. Southard, 
that of the stay and replevin laws; and 
in Bank of the United States v. Jan- 
uary, an attack was made upon the 
law abolishing imprisonment for 
debt. In all three cases, the Federal 
Circuit Court divided, Justice Todd 
of the United States Supreme Court 
holding the State laws valid, but 
Judge Trimble, who had joined in the 
opinion of the year before already 
quoted, now dissented from his as- 


sociate.“ It was not until March, 
1825, that a decision in the three 
cases was handed down by the 


United States Supreme Court.” That 
court sidestepped the whole issue by 
holding that the Federal courts had 
power to regulate their own process- 
es by their own Rules of Court; that, 
as no state had power to regulate the 
processes ot the Federal courts, the 
State laws relative io executions, re- 
plevy of property sold to satisfy 
judgment, imprisonment for debt, 
etc., were not binding upon such 
courts; and, therefore, “if the laws 
do not apply to the Federal Courts, 
no question concerning their constitu- 
tionality can arise in those Courts.” 
At the time, Kentucky was in turmoil 
over its own courts. While thus 
cleverly the United States Supreme 
Court avoided passing on the consti- 
tutionality of the obnoxious laws, its 
decision sanctioned the anomaly that 
a Federal corporation, such as the 
Bank of the United States, and non- 
resident creditors in other states 
could escape the restrictions of the 
State laws by suing in the Federal 
court, and thus the State laws, which 
had been largely aimed at the bank 
and at non-resident creditors, were 
rendered of no avail. No such side- 
stepping of the issue was open to the 
State courts, and in a suit between 
two citizens of Kentucky, arising in 
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the Bourbon County Circuit Court, to 
force the payment of $219.67% im- 
mediately instead of waiting the two 
years allowed by the stay and re- 
plevin law Judge James Clark 
held the stay and replevin law 
invalid.” This and a similar de- 
cision from the Fayette County 
Circuit Court came before the Ken- 
tucky Court of Appeals in October, 
1823. This latter Court’s decisions,” 
sustaining the two lower courts, and 
holding that the two-year replevin 
law, in so far as it purported to op- 
erate retroactively on contracts made 
before its enactment, offended against 
both the Federal and State constitu- 
tions, were in reliance upon the law 
as laid down by the United States 
Supreme Court, through Chief Jus- 
tice Marshall, four years before in 
Sturges v. Crowninshield. It was the 
same year in which, previously, the 
latter Court had handed down its 
second decision in Green v. Biddle, fi- 
nally concluding the invalidity of 
Kentucky land laws which had been 
passed years before to protect oc- 
cupying claimants. 

“No popular controversy, waged 
without bloodshed,” said years after- 
ward George Robertson, one of Ken- 
tucky’s great lawyers, “was ever 
more absorbing or acrimonious than 
that which raged like a hurricane, 
over Kentucky for about three 
years,"™ succeeding the promulga- 
tion of these decisions with regard to 
the validity of the stay and occupy- 
ing-claimant laws. The people had 
sincerely believed both sets of laws 
constitutional. It was charged by the 
New Court party that many of the 
Old Court leaders, including some of 
the State’s most distinguished law- 
yers, had at one time or the other 
voted for the principle of one or other 
of the sets of laws, without challeng- 
ing its constitutionality. It would 


even appear that two of the three 


judges of the old Court of Appeals, 
Mills and Owsley, had voted, while 
members of the legislature, for re- 
plevin laws.” The truth would seem 
to be that, after the issue was nar- 
rowed to the question of the inde- 
pendence of the courts, there was a 
considerable shifting of sides on the 
part of both the Relief and anti-Re- 
lief forces. 

From an examination of contem- 
porary documents it is difficult to say 
whether, after the decisions in ques- 
tion, the Federal courts or the State 
Court of Appeals, was in greater 
popular disfavor. The former, at any 
rate, were beyond the reach of an 
angry and alarmed mass movement. 
It was not so with the latter. 

It was believed that if a state con- 
stitutional convention could be had, 
the state constitution could be 
changed to make the judges of the 
Court of Appeals elective instead of 
appointive for life. A proposal for 
the call of such a convention passed 
the House at the next session of the 
legislature, but failed by a close vote 
in the Senate. In the election of 1824, 
the Relief party, besides electing 
Desha, its candidate for Governor 
(who, however, in his canvass, ap- 
pears to have taken an obscure posi- 
tion on the constitutional issue“) in- 
creased its representation in both 
houses of the legislature. An attempt 
was then made to address the judges 
of the Court of Appeals out of office, 
but this move failed for lack of a 
constitutional two-thirds vote in both 
Houses. But the Governor and the 
Relief party leaders, considering that 
they had a mandate from the people 
to get the judges out of office, were 
not to be balked. In their exigency, 
all other methods having failed, they 
turned to a more drastic, and more 
questionable, measure. At a “mid- 
night” session on December 24, 1824, 
the legislature passed by simple ma- 
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jorities in both houses, and the Gov- 
ernor hurriedly signed an act legis- 
lating the judges of the Court of Ap- 
peals out of office. This enactment, 
styled an act to reorganize the Court 
of Appeals, provided for the repeal 
of all legislation relating to organiza- 
tion of the Court of Appeals, and then 
for the setting up in place of the 
existing court of a “new supreme 
court, styled the court of appeals,” 
with four judges to administer it. 
The Act is believed to have been the 
work of George M. Bibb, not a mem- 
ber of the legislature at the time, 
though a former Chief Justice of the 
State and a distinguished lawyer. 


While we cannot here discuss the va- 
rious ingenious, if unconvincing, ar- 
guments used by the Relief party 
leaders in support of the constitu- 
tionality of this Act, it will suffice to 
say that, in the checkered history of 


the relations of the Kentucky legisla- 
ture with the State courts since state- 
hood, there was not lacking a sem- 
blance of precedent for the judge- 
breaking move. Four years after the 
Court of Appeals was first estab- 
lished in 1792, the legislature of the 
State in amending its jurisdiction, 
had carelessly styled the act an “act es- 
tablishing the Court of Appeals” and 
provided therein for the oath of the 
judges, and that they should appoint 
a clerk who should take oath and 
give bond, etc. Likewise, on differ- 
ent occasions the legislature had exer- 
cised, without question, its power to 
increase the size of the court; and, 
when there was a vacancy, of reduc- 
ing the places on the court to the 
original number. 

We cannot here relate in detail the 
dramatic struggle which followed the 
passage of the midnight law. As in 
the Supreme Court battle which 
paralyzed the final term of the regu- 
lar session of Congress in 1937, all 


three departments of the government 
were involved, the executive, the leg- 
islative, and the judicial. It will assist 
in understanding the course of events 
in Kentucky if we remember that, at 
that time, the Kentucky constitution, 
as the Federal constitution always 
has, provided that the judges of the 
highest court should be appointed for 
life. Under both constitutions it was 
provided that the judicial power 
should be vested in one Supreme 
Court. In neither, however, were 
the number of judges that should 
compose that court specified. In both, 
this important detail was left to leg- 
islative determination. 


Two factors militated against the 
success of the New Court party. One 
was the belief that, whatever its an- 
tecedents, the Reorganization Act 
was subversive of the State constitu- 
tion, and if it prevailed, would de- 
stroy the independence of the State 
judiciary, rendering it subservient to 
a legislative majority. A second was 
undoubtedly gradually improving 
business conditions. 


Two elections were, however, nec- 
essary to settle the contest. Then, as 
now, there was an election of some 
sort in. Kentucky every year. How- 
ever, then, all the members of the 
lower House and one-fourth of the 
State Senate came up for re-election 
each August. The Reorganization 
Act was hardly passed before both 
parties began to address their argu- 
ments to the ultimate verdict of the 
people. As judges of the New Court, 
the Governor appointed Wm. T. 
Barry, John Trimble (a brother of 
the Federal judge) and two others, 
all known to be of the Relief party; 
but, contrary to expectation, the Old 
Court judges refused to _ yield. 
Though forcibly deprived of their 
records and the furniture for a court 
room, they met in a church on the 
capitol square and published a long 
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address attacking the Reorganization 
Act and defending their course. By 
force of circumstances, being unable 
to do otherwise, they decided to do 
no business until after the August 
election. However, from the 4th to 
the 12th of April, two of the three 
judges ventured to conduct court.” 
Meanwhile, the New Court which had 
organized for business decided such 
cases as were brought before it and 
published its opinions in the regular 
way. With two courts, both claim- 
ing to be the rightful Court of Ap- 
peals, the lawyers of the State and 
the lower courts were left in doubt 
which to recognize. Most of the law- 
yers rallied to the defense of the Old 
Court, as did the greater number of 
the lower courts, recognizing its man- 
dates alone. Others however, looked 
to the New Court. 


This situation was not relieved by 
the election in August, 1825, for, 
while the Old Court party carried 
the election,” it failed narrowly of a 
majority in the State Senate, because 
three-quarters of the latter held over 
their membership from _ previous 
years; and an attempt to repeal the 
Reorganization Act accordingly 
failed in that body, with the Lieuten- 
ant-Governor, its presiding officer, 
casting the deciding vote for the New 
Court party. The House, which was 
in the control of the Oid Court party, 
did pass resolutions ordering the re- 
taking from Francis P. Blair, the 
clerk of the New Court, of the court 
records. An attempt to do so was 
abandoned only when cooler heads 
foresaw that it would result in blood- 
shed.“ The excitement throughout the 
State, and the fear of civil conflict 
breaking out, had been heightened by 
the assassination just before the 
opening of the legislature of the New 
Court leader in the House.“ It was 


in the midst of this alarming condi- 
tion of affairs that the Governor, in 





a message to the legislature, made a 
plea for compromise and offered, if 
the legislature would authorize the 
appointment of an entirely new set of 
judges, to select them equally from 
both parties. Various plans for the 
recognition of the Old Court, condi- 
tioned upon the resignation of the old 
judges or increasing the size of the 
court, came to naught because the 
leaders of the Old Court party, en- 
couraged by the belief that they now 
had the greatest measure of popular 
support, considered anything less 
than repeal or concession of the in- 
validity of the midnight law setting 
up the New Court a sacrifice of prin- 


ciple. The leaders of the Old Court 
did, however, put through in the 


House a proposal, seriously made, 
that the judges of both the Old Court 
and the New Court, and all state of- 
ficers, including the Governor, the 
Lieutenant-Governor, and the mem- 
bers of the legislature, resign, in or- 
der that a special election might be 
held to determine the issue, and to 
name successors to the elective of- 
fices.“ 

For a short while, at any rate, the 
two courts sat simultaneously. In the 
fall of 1825, the New Court, its pop- 
ular prestige being considerably im- 
paired at the preceding election, 
ceased deciding cases, though it con- 
tinued to claim its prerogatives until 
the end of the contest. A lasting 
monument of its work is the apocry- 
phal volume known to Kentucky law- 
yers as 2 T. B. Monroe’s Kentucky 
Reports, containing its published 
opinions in seventy-eight cases, for 
years not regarded as binding prece- 
dents in the Kentucky courts. 

With the adjournment of the leg- 
islature without a conclusive result 
being reached, the contest was again 
taken to the people with even more 
determination and vigor of denunci- 
ation than before. The New Court 











party was greatly handicapped by the 
scarcity of newspapers on its side.” 
Its leaders honestly believed that in 
the 1825 election the people had been 
misled as to the merits of the case by 
propagandist appeals to save the con- 
stitution. The adherence to the Old 
Court party of most of the business 
interests and of all but about fifty of 
the five hundred and eighty lawyers 
of the State,“ gave the fight the ap- 
pearance of a class cleavage. 

What the New Court party lacked, 
due to the opposition of the press, 
and the vast majority of the profes- 
sional and business interests, was 
made up in part by the exceptional 
talents of its leaders. Included in 
these were several of the ablest law- 
yers of the State, as well as some of 
its cleverest and most resourceful 
politicians. Kentucky historians have 
generally agreed that in point of abil- 
ity, character, and patriotism there 
was little to choose between the lead- 
ers of the two parties.“ There being 
no radio in those days, the leaders of 
the New Court party sought to con- 
vince the electorate of the justice of 
their cause with handbills and pam- 
phlets. Among the ablest writers on 
the New Court side were Francis P. 
Blair and Amos Kendall. The latter’s 
newspaper, The Argus, was a prin- 
cipal reliance of the party for the 
presentation of its case to the peo- 
ple.” In preparation for the August, 
1826 election the New Court party 
now started, with the assistance of 
Kendall, a weekly journal called The 
Patriot. With appointed agents in the 
various counties, a wide circulation 
throughout the State was obtained. 
In this paper the Old Court party 
was variously portrayed as the old 
Federalist influence, as a confederacy 
of the great, the powerful, and the 
rich,” and as being led by “the law- 
yer faction.”” Not to be outdone, the 
Old Court party started the publica- 
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tion of a rival journal, The Spirit of 
’76, to which, under the pseudonym 
of “Cincinnatus,” the chief contribu- 
tor was Humphrey Marshall, a first 
cousin of the Chief Justice and his 
brother-in-law by marriage. Gifted 
with “a blistering tongue and a cut- 
ting pen,” Humphrey Marshall was 
the equal of Blair and Kendall in in- 
vective, if not in dialectic. Weekly 
until the election was held, these and 
lesser controversialists renewed the 
battle from every angle, and with a 
vigor and animosity hardly paralleled 
since the days of Freneau and Fenno. 
Argument was embittered by person- 
al recrimination. Accusations were 
made which sound strangely like 
some of those against the New Deal. 
It was charged by the opponents of 
the Relief party that, during the 
eight years that party had been in 
power, it had been extravagant with 
the finances of the State. In answer, 
Kendall, in The Patriot, stressed the 
purposes for which the increased ex- 
penditures had been utilized: “An 
University regenerated and _pre- 
served, a Lunatic Asylum created, a 
Hospital for the sick and friendless 
erected, an Asylum for the Deaf and 
lkumb called into existence, learning 
patronized, and a foundation laid for 
a system of Common _ Schools.’” 
Again, the charge was made that 
Governor Desha in disregard of his 
oath to support the Constitution, was 
seeking to become dictator of ‘the 
State government.” “With Constitu- 
tion,” retorted Kendall, “inscribed 
on their banner, they (the lawyer 
faction) march over its most sacred 
provisions to enslave the People who 
formed it. It is not in a discussion 
of principles that they look for vic- 
tory; but in heartless, false, and per- 
severing attacks upon men and a mis- 
representation of their measures.’”™ 
In The Patriot the New Court party 
affected to be known as the country 
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party, and articles by anonymous 
writers were signed variously “Corn- 
Dumpling,” “Hog and Hominy,” etc. 
On the other hand, in the Spirit of ’76 
and other Old Court publications, it 
was charged that some of the princi- 
pal leaders on the New Court side, as 
well as a majority of the judges of 
the New Court itself, were “rich 
bankrupts,”” whose chief interest in 
the stay-laws was in the hope of the 
rehabilitation of their own specula- 
tive fortunes. “Let them forsake their 
‘dream of minced pies, ice creams, 
and splendid carriages’ for associ- 
ation with an aristocracy of honest 
men who pay their debts,” said The 
Spirit of ’76." 

It must not be forgotten that in 
Kentucky in the 1820’s all men were 
Republicans by name; the old Feder- 
alist party, which had never been 
very strong, had completely ceased to 
exist. In earlier days, Humphrey 
Marshall had been elected to the 
United States Senate as a Federalist 
and, though Republican in name, still 
represented the Federalist influence. 
The Patriot now turned to advantage 
a slip Marshall had made as an 
author in his History of Kentucky. 
Utterly tactless, he had publicly ex- 
hibited his contempt of the masses 
by referring to the Democrats as 
comprising “the nether end of so- 
ciety.” In a sister state, the serenity 
of the old age of the sage of Monti- 
cello had been broken in upon by ap- 
peals from both sides, who endeav- 
ored to draw him into the contro- 
versy; but Thomas Jefferson refused 
to be drawn in. “You wish me,” 
wrote he to one of his Kentucky 
friends, “to give an opinion on the 
question which at present agonizes 
Kentucky. no my dear sir, at the age 
of eighty-two I have no inclination to 
volunteer myself into a question 
which convulses a nation. quiet is my 
wish, with the peace and good will of 


the world. with its contentions I have 
nothing to do.”"* Perhaps, similarly, 
Jefferson, were he alive, might write 
today! 

When the votes were counted in 
the election of August, 1826, it was 
found that the Old Court party had 
increased its majority in the legisla- 
ture sufficiently to be in control of 
both houses. Speedily, upon the con- 
vening of the legislature, a bill was 
introduced declaring the Reorgani- 
zation Act null and void, and passed 
over the Governor’s veto. Thus the 
long tumult ended. In a case some 
years later,” it was held by the then 
judges of the Old Court, its authority 
having in the meantime, as above in- 
dicated, been rendered unquestioned, 
that the New Court had never been a 
court de jure or de facto and that all 
of its acts, as well as those of its pre- 
tended clerk, were null and void. 

Students of constitutional history 
are keenly aware that our constitu- 
tional crisis of 1937 was long in the 
making. While ostensibly precipitated 
by the decisions in the Schechter and 
Butler cases, and the fear on the part 
of the New Dealers that the attitude 
of the Court as evidenced in these 
cases imperiled the fabric of the 
New Deal itself, the whole trouble 
had roots at least a generation older. 
Had the majority of the Court appre- 
ciated earlier the dissenting voices, 
through two decades, of their wiser 
colleagues, the Court would not have 
found itself, upon the advent of the 
New Deal, committed to a Pro- 
crustean view of the boundaries of 
due process, and of the scope of in- 
terstate commerce as a basis of na- 
tional power. To the legal historian 
and philosopher, it would seem that 
had the Kentucky judges possessed 
in greater degree a full awareness of 
what the Germans call “die norma- 
tive Kraft des Foktischen”—the nor- 
mative force of facts—the revolt 
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which threatened for a time to de- 
stroy the fabric of constitutional gov- 
ernment in Kentucky, might have 
been avoided. From time immemori- 
al, stay-laws have been employed by 
legislatures as a make-shift whereby, 
in times of catastrophic stress, the 
State has sought to protect, from too 


‘violent strain, the economic structure 


of society. The standstill moratorium 
among Germany’s creditors, which 
President Hoover sought to effect in 
1931, is a recent international appli- 
cation of the principle. Without here 
passing on the merits of the crude 
law adopted in Kentucky so many 
years ago, it is worth noting similar 
statutes, more skillfully devised, but 
hardly less burdensome on creditors, 
have successfully run the gantlet of 
some American courts.” 

Like the Court bill of 1937, the 
Kentucky Court Reorganization Act 
was ill-considered and ill-fated. Like 
the more conservative wing of the 
United States Supreme Court in re- 
cent years, it is clear that the judges 
of the Old Court were singularly 
honest and upright men. The most 
distinguished, John Boyle, the Chief 
Justice, is reputed twice to have re- 
fused to allow himself to be consid- 
ered for appointment to the United 
States Supreme Court because he 
“distrusted his qualifications for a 
place so high.”” Both he and George 
Robertson (leader of the Old Court 
party in the House, and for many 
years Chief Justice of Kentucky af- 
ter the end of the court struggle) 
were what would be called today self- 
made men, who from modest circum- 
stances achieved eminence by their 
own efforts alone, through habits of 
industry and_ self-denial.“ Though 
conservatives,” both were men of 
highest character and integrity. In 
his Scrapbook of Law, Politics, Men, 
and times, Robertson himself indi- 
cates the only objection that could 


properly have been made to Boyle as 
a judge—an objection which, through 
no fault of his own, was undoubted- 
ly due to the deficiencies of his early 
training—” * * * in the opinion of 
some jurists he adhered rather more 
rigidly to the ancient precedents and 
technicalities of the common law than 
was perfectly consistent with its pro- 
gressive improvements and its in- 
adaptabilities, in some respect, to the 
genius of American institutions.”™ 
Yet Boyle was a man of scrupulous 
honor and childlike candor. “Doctor, 
I am dying! I have lived for my 
country!" he exclaimed as he expired 
at the end of a career successively as 
Congressman, chief justice of the Old 
Court, and later a judge of the Fed- 
eral District Court. 


Of the Old Court leaders none 
achieved greater eminence in the na- 
tional scene than Robert J. Breckin- 
ridge and John J. Crittenden. The in- 
tensity of party feeling which the 
court struggle had aroused, changed 
the course of the latter’s career, for 
when, in 1828, he was appointed jus- 
tice of the Supreme Court, upon the 
death of Justice Trimble, his identifi- 
cation with the conservative side of 
the question was one of the contrib- 
uting reasons for the failure of the 
Senate, which had become democratic 
and hostile to Adams, to confirm the 
nomination.” 


Considered nationally, the most 
notable effect of the court fight in 
Kentucky was the influence upon the 
development of Jacksonian Democ- 
racy, which came to be exercised by 
the leaders of the ill-fated revolt 
against the lawful court. George M. 
Bibb, the reputed author of the Re- 
organization Act, after serving for a 
second time as Chief Justice of the 
State and as United States Senator, 
opposed Jackson on the bank ques- 
tion, and closed his public career as 
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Secretary of the Treasury under 
President Tyler. Defeated in the 
cause for which they had fought in 
Kentucky, Barry, Kendall, and Blair 
became ardent Jackson men; and 
Barry was appointed by Jackson 
Postmaster-General. As the master 
mind of the famous Kitchen Cabi- 
net,” Kendall became one of the most 
powerful and hated men in the Jack- 
son administration. It was he ard 
3arry who brought Francis P. Blair™ 
to Washington to become the editor 
of the Globe, the administration or- 
gan. Blair’s arrival in Washington 
was, in the words of Claude G. 
Bowers, “an historical event, not ap- 
preciated at the time, and scarcely 
properly appraised to this day.”” For, 
gifted with political genius, Kendall 
and Blair were aware, as were few 
of the old-fashioned conventional 
statesmen of the times, that within 
the preceding decade a great body of 
voters had been added to the elec- 
torate through the removal of proper- 
ty qualifications.” Their training in 
the bitter feud in Kentucky had 
taught them skill in the arts of reach- 
ing through small country news- 
papers these newly  enfranchised 
masses—even though, as in the cam- 
paign of 1936, the overwhelming ma- 
jority of the city newspapers were 
hostile. Due to their journalistic 
ability, they were able to dramatize 
the issues of the Jackson administra- 
tion in a way that could appeal both 
to the common man and the in- 


tellectual. In the words of Bowers, 
they, and their associates in the 
Kitchen Cabinet “were the first of 


America’s great practical politicians ;” 
and “the publicity work of Blair, and 
Kendall, more than any other one 
thing, contributed to the solidarity of 
the party and the general popularity 
of Jackson and his measures.”” In 
the formulation of these, Kendall, 
and Blair became in due course, 








driving forces. Here, in the develop- 
ment of Jackson’s policies, may be 
traced the influence of issues which 
had stirred men’s passions in Ken- 
tucky—the immediate aftermath in 
the nation of the court struggle. Be- 
fore his election to the presidency, 
back in Tennessee Old Hickory had 
been considered “sound” on the ques- 
tion of the National Bank, and part 
of the time the friends of the Bank 
had been his political consorts.” Simi- 
larly, on the question of relief, which 
became an issue in Tennessee at about 
the same time that it did in Ken- 
tucky, but which there subsided soon- 
er, Jackson had been on the conserv- 
ative side.” Kendall, and Blair, who, 
during the course of the court strug- 
gle had cast their lot with Jackson 
in Kentucky, brought with them to 
Washington a bitter New Court prej- 
udice against the Bank. The circum- 
stances which led to Jackson’s attack 
on the Bank are too well-known for 
repetition here, as is the acknowl- 
edged fact that Kendall had a hand 
in the composition of Jackson’s 
famous veto of the bill renewing the 
Bank’s charter.“ In the transfer 
from the Bank of the Government 
deposits, Kendall’s influence with the 
president was a determinative fac- 
tor.” 

In Kentucky the consequences of 
the Old-Court-New-Court struggle 
are visible even today. Though the 
Old Court party won out, the contin- 
ued dissatisfaction of the people with 
a judiciary appointed for life was one 
of the principal causes for the adop- 
tion of a new State constitution in 
1850. In the State constitution of 
that year, as in the present one, the 
judges were made elective and the 
number of judges that should com- 
pose the highest court specified. 
While President Roosevelt’s 1937 
Court Bill failed of passage, it is a 
safe prediction that the struggle over 
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and the “reconstruction’™” of the 


Supreme Court which has since been 
effected by judicial appointment, will 
leave a hardly less indelible impress 
upon the development of our organic 
Federal law. 
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The New Kentucky Statutes 





By ROBERT K. CULLEN 


Reviser 


EDITOR’S NOTE: This is the eighth of a series of Articles 
on the work of the Statute Revision Commission. The previous 
articles have been written by Mr. Harry B. Mackoy of the Cov- 
ington Bar, who is a member of the Commission. This article 
has been prepared by Mr. Cullen because it deals principally with 


the work of the editorial staff. 


In the September issue of the Bar 
Journal Mr. E. H. Smith, Editor of 
the Journal, discussed and explained 
the regional meetings held and 
planned to be held to discuss the re- 
vision of the statutes. Subsequent to 
the date of that article meetings were 
held at Hazard, Pikeville, Pineville, 
Cumberland Falls, Lexington, Cov- 
ington, and Louisville. At each of 
these meetings there was a splendid 
attendance. The largest attendance 
was secured at the Lexington meeting 
at which there were approximately 
one hundred and twenty present. 


As a result of the regional meet- 
ings the Commission was able to 
reach between six hundred and seven 
hundred members of the Bar, and 
three hundred and thirty-three ques- 
tionnaires were answered and re- 
turned. 

From the standpoint of the Com- 
mission the meetings were a complete 
success, and have assisted the Com- 
mission immeasurably in handling the 
problems with which it is confronted. 
Credit for the success of the meet- 
ings is due to Mr. Frank M. Drake, 
Chairman of the Bar Organization 
Committee, and to the local chairman 
in charge of each meeting. 


In previous articles Mr. Mackoy 
has discussed the general objects and 


purposes of the revision work, the 
necessity for revision, and the prob- 
lems confronting the Commission. 
Since this issue of the Journal is the 
last before the 1940 General Assembly 
convenes it seems an appropriate time 
to disclose briefly the extent to which 
the purposes and aims have been ac- 
complished, the defects remedied, and 
the problems overcome. Before doing 
that it seems advisable to restate in 
outline form the aims and purposes, 
the details indicating the necessity 
for revision, and the problems with 
which the Commission has been con- 
fronted. 


The revision work may be said to 
have three major aims. The first is 
to determine what laws are still in 
force and effect, obtain accurate cop- 
ies of them, and to provide for the 
definite elimination by specific repeal 
of all acts no longer effective, so that 
the ultimate product of the revision 
may be relied upon as a complete 
body of statute law. The second aim 
is to bring together those statutes 
which because of similarity of sub- 
ject matter properly belong together, 
to eliminate from the statutes all du- 
plications, contradictions, ambiguities 
and technical errors, and to strike out 
purely superfluous words and redun- 
dant expressions, in order that the 
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statutes may be more easily found, 
and more readily understood after 
they have been found, and to con- 
dense their volume. The third aim is 
to compile the statutes in a publica- 
tion so arranged, so numbered, and 
so indexed that they may be easily 
and conveniently used. 

In the previous articles Mr. 
Mackoy has discussed in detail the 
matters indicating the necessity for 
revision. The reasons indicating the 
necessity for revision may be sum- 
marized as follows: 

1. Because the price of the pres- 
ent statute 1s excessive. 


2. Because the present statute edi- 
tion does not contain all of the exist- 
ing statutory law in effect and can- 
not be relied upon as being all of the 
law. 

3. Because thousands of statute 
sections have been repealed by impli- 
cation but have not been removed 
from the body of statute laws by a 
method that is decisive. 


4. Because there is present in the 
statutes a great mass of dead wood 
in the form of unnecessary, obsolete, 
private and local, duplicating, and 
unconstitutional sections. 


5. Because there is a tremendous 
volume of unnecessary, confusing, 
and conflicting language in the text 
of the statutes. 

6. Because sections still in force 
and effect have been improperly omit- 
ted. 

7. Because the annotations are in- 
complete and in many instances mis- 
leading. 


8. Because there are numerous 


technical defects, such as typographi- 
cal, clerical, and grammatical errors, 
erroneous, and misleading cross-ref- 
erences, and history notes. 
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9. Because there are many long, 


and cumbersome _ sections which 
should be broken up. 
10. Because sections that relate 


to each other and properly belong to- 
gether are scattered through the 
statutes in widely separated places. 

11. Because the classification is 
outmoded and confusing, and repre- 
sents a hodge-podge of two different 
classification systems. 

12. Because the numbering sys- 
tem has not been able to accommo- 
date new legislation without using 
numbers that are long, confusing, and 
difficult to remember. 

13. Because the index is insuffi- 
cient. 

14. Because the statute volume is 
large and cumbersome. 


The major problems confronting 
the Commission have to do with 
mechanical construction and editorial 
policy. Under the head of mechani- 
cal construction questions have arisen 
with respect to the numbering sys- 
tem, the number of volumes, the 
number of columns to the page, size 
of type, position of index, and the 
type of tables, and other material to 
be printed with the statute volume. 
Under the head of editorial policy 
questions have arisen with respect to 
the treatment and disposition of im- 
plied repeals, the matter of classifi- 
cation and arrangement, the type 
and form of annotations, history 
notes and cross-references, and the 
index. 

The editorial staff have been ac- 
tively engaged in carrying out the re- 
vision program since the first of Au- 
gust, 1938. Up to the time of prep- 
aration of this article the following 
things have been done. 


1. The working material has been 
prepared by clipping and pasting each 
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statute section on a separate sheet of 
paper with the annotations attached. 


2. The index to the Baldwin Sta- 
tutes has been broken down and a card 
index file prepared arranged in nu- 
merical order showing under each 
statute section number every index 
reference to that section. 


3. Lists have been prepared of 
the major subject or index heads con- 
tained in Corpus Juris, Corpus Juris 
Secundum, Ruling Case Law, Ameri- 
can Jurisprudence, A. L. R., the 
West descriptive word index, and 
several other commonly used legal 
publications. These lists have been 
consolidated with the main index 
heads contained in the Baldwin in- 
dex, to form a foundation for a new 
index. By using this consolidated 
list as a basis we will be enabled to 
make our index references under 
those heads With which the members 
of the Bench and Bar are most 
familiar. 


4. Cross-reference tables have 
been prepared for use in re-number- 
ing sections specifically referred to 
in other sections: 


5. Tables of section numbers 
have been prepared for use in noting 
the disposition of each section. 


6. The entire statute volume has 
been read through and a proposed re- 
classification worked out. At the same 
time notes have been prepared for 
the elimination of approximately 
1,200 statute sections that are obso- 
lete, unconstitutional, unnecessary, 
private and local, repealed by impli- 
cation, or otherwise ineffectual. 


7. Every enrolled bill from 1938 
back to 1873 has been proofread. If 
the law represented by a bill is still 
in force we have an exact copy in 
our files. If it is no longer the law 
we have a note explaining why not. 


8. Tables have been prepared 
showing the disposition of each sec- 
tion of every act passed since 1873, 
showing where each section was 
originally compiled in the statute edi- 
tion, or if not compiled why not, and 
showing further the subsequent treat- 
ment or disposition of the section by 
way of recompilation, amendment, 
repeal or judicial decision directly af- 
fecting its validity or effect. 


9. Tables have been prepared 
showing the immediate source of each 
section contained in the revision acts 
of 1891 to 1893, and showing where 
each section of the General Statutes 
of 1873 and of the acts between 1873 
and 1890 was covered in the 1894 
Carroll’s Statutes. 


10. Consolidated history notes 
have been prepared to each chapter of 
the statutes carrying the history back 
to 1873 and including all acts affect- 
ing the subject matter of the chap- 
ter. 


11. 2352 statute sections passed 
since 1893, and which were at one 
time or another compiled in a statute 
edition, have been found to be omit- 
ted from the 1936 Baldwin Statutes, 
although they have never been spe- 
cifically repealed, because the editors 
thought they were obsolete, uncon- 
stitutional, repealed by implication, or 
otherwise ineffectual. Each of these 
sections has been carefully studied, 
and 2254 have been found to have 
been properly omitted. Notes have 
been prepared for each section, ex- 
plaining why the omission was prop- 
er, for the use of the legislature in 
considering the specific repeal of 
these sections. Ninety-eight sections 
which appear to have been improper- 
ly omitted have been re-inserted. 


12. The decisions of the Court of 
Appeals handed down subsequent to 
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the date the editorial staff com- 
menced work have been annotated. 


The editorial staff is now engaged 
in working out a final classification 
of the statutes which it is hoped will 
be finished by the end of December. 
At the same time detailed cross-ref- 
erences are being prepared, and many 
sections not previously listed for 
elimination are being found, and 
notes prepared explaining why their 
elimination is proper. 

When the classification has been 
completed it will then be necessary to 
separately revise each statutory sub- 
ject by the elimination of excess ver- 
biage, arranging the sections in logical 
order within each chapter, making 
cross-references to other related sub- 
jects, preparing index references, 
disposition tables, comparative sec- 
tion tables, annotations, explanatory 
reviser’s notes, and printer’s copy. 
Since this must be done for each 
chapter, it is apparent that the work 
cannot be completed before 1942. It 
is the hope of the Commission to sub- 
mit the completed revision to the 
1942 General Assembly for its con- 
sideration and approval. 


The members of the Commission 
feel that they have substantially ac- 
complished the first aim of the rev.- 
sion work, namely, to create a body 
of statute law that is complete, and 
will represent all of the existing stat- 
ute law in an accurate form; that 
they have partially accomplished the 
second aim by the elimination of dead 
wood, and the preparation of a 
scientific logical classification, and 
that they have partially accomplished 
the third aim by laying the foundation 
for a good index, and by obtaining, 
through the regional meetings, the ap- 
proval of a substantial number of the 
Bar on a classification and numbering 
system. 


The problems with which the Com- 


mission has been confronted have 
been substantially overcome through 
the co-operation, and with the advice 
and suggestions, of those members of 
the Bar who attended the regional 
meetings. The Commission was 
pleased to find that an overwhelming 
majority of those present at the re- 
gional meetings expressed their ap- 
proval of those policies which the 
Commission had previously been in- 
clined to pursue. 

In carrying on the revision pro- 
gram the continued co-operation and 
assistance of members of the Bar is 
requested. It is particularly important 
that defects in the form of conflict- 
ing and confusing sections, deficient 
index references, and improperly 
classified sections, be brought to the 
attention of the editorial staff. Many 
defects cannot be observed except in 
attempting to apply the statutes to a 
particular state of facts. For that rea- 
son it is urged that each member of 
the Bar when defects are observed 
by him furnish this information to 
the office of the Commission by letter 
in order that the combined experience 
of the members of the Bar may be 
made available to all. 


Miss Shirley Motley, 18, has start- 
ed her legal career in Atlanta, 
Georgia, the youngest person ever ad- 
mitted to the Georgia bar. 

The modern Portia is in every 
sense feminine. Tall, thin, and bru- 
nette, Miss Motley has her own de- 
sign for living. 

As an attorney, she thinks that 
women lawyers should try to smooth 
over family troubles, cement disrupt- 
ed families, and for herself, she does 
not intend to defend either of the 
disillusioned parties if a divorce case 
comes along. 











Roster of Law Lists Approved, as to 1940 
Editions, by the Special Committee on 
Law Lists of the American Bar 
Association 


Reprinted entire from the American Bar Association 
Journal, November, 1939 


Since the publication of the roster 
of law lists approved as to 1939 edi- 
tions, in the January, 1939, number of 
the Journal, the Special Committee 
on Law Lists has made further in- 
tensive investigations which are re- 
flected in the roster submitted here- 
with for the guidance of our mem- 
bership at this time. 

Each applicant, i. e., issuer of a law 
list, was required to file an applica- 
tion for the approval of his 1940 edi- 
tion even though an approval had 
previously been granted as to his 1939 
edition. This course of procedure 
proved to be sound, inasmuch as the 
requirements were necessarily some- 
what more exacting than a year ago. 
Now also, with substantially a year’s 
experience as a background, and with 
the initial stages pretty weli encom- 
passed, the Committee has been bet- 
ter able to proceed, not only to cover 
once more the ground which entails 
accepted fundamentals, but to enlarge 
in various ways upon the entire pro- 
gram, in systematic, effective, and 
practicable sequence. It must be 
borne in mind that this is the first 
serious attempt since the origin of 
law lists on the part of the Bar to 
control, and very largely direct, the 
policies of this increasingly important 
industry on a national scale. Hence, 
if certain problems may not yet ap- 
pear to have been solved that will be 
due in most instances, not to the fact 
that this Committee has either failed 


to discover them or to recognize their 
existence, but rather because it has 
found it more expedient to deal first 
with the problems which seemed 
most urgent. By thus proceeding, we 
hope to develop an orderly pro- 
gressive program which will in the 
end comprehend, and effectively pro- 
mote all phases of the Law List prob- 
lem which are dealt with in the re- 
port adopted at Kansas City. 


The Bar has responded to our in- 
vitations to assist in this movement 
in a most satisfactory way. This has 
been decidedly reassuring in that it 
has demonstrated that iawyers are 
indeed interested. Continued co-op- 
eration is earnestly solicited. Among 
our immediate objectives is the elim- 
ination of lawyers’ names from unap- 
proved lists. Canon 43 makes it un- 
ethical for a lawyer to permit his 
name to be published in a list which 
has not been approved, and with the 
co-operation of the Standing Com- 
mittee on Professional Ethics, and 
Grievances a great deal has already 
Been done to enforce this canon 
which, in a sense, constitutes the 
keystone to the entire law list pro- 
gram. 


Herewith are the names, and ad- 
dresses, in alphabetical order, of the 
lists whose 1940 editions have thus 
far been approved. Action was de- 
ferred with respect to certain other 
lists at the meeting of the Committee 
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held in Chicago on September 29th 
and 30th, and October Ist, and 
should occasion require, a_ supple- 
mented roster will be published later. 

American Bank Attorneys, 18 Brat- 
tle Street, Cambridge, Massachusetts. 

The American Bar, Fawkes Build- 
ing, Minneapolis, Minnesota. 

American Insurance Lawyers As- 
sociation, 2910 A. I. U. Citadel, Co- 
lumbus, Ohio. 

American Lawyers Annual, N. B. 
C. Building, Cleveland, Ohio. 

American Lawyers Quarterly, N. 
B. C. Building, Cleveland, Ohio. 

A. C. A. List, 92 Liberty Street, 
New York City. 

Attorneys List (U. S. F. & G), 
Redwood and Calvert Streets, Balti- 
more, Maryland. 

The B. A. Law List, Plankinton 
Building, Milwaukee, Wisconsin. 

Bankers Law Register, 20 Vesey 
Street, New York City. 

The Bar Register, 21 West Street, 
New York City. 

3est’s Recommended Insurance At- 
torneys, 75 Fulton Street, New York 
City. 

Campbell’s List, 140 Nassau Street, 
New York City. 

Clearing House Quarterly, Fawkes 
Building, Minneapolis, Minnesota. 

The Columbia List, 320 Broadway, 
New York City. 

The Commercial Bar, 
Avenue, New York City. 

Corporation Lawyers 
141 W. Jackson Blvd., 


521 Fifth 


Directory, 
Chicago, 


Illinois. 
The C-R-C Attorney Directory, 50 
Church Street, New York City. 
Forwarders List of Attorneys, 38 
S. Dearborn Street, Chicago, Illinois. 
The Haythe Guide, 261 Broadway, 
New York City. 


Hine’s Insurance Counsel, 38 S. 
Dearborn Street, Chicago, Illinois. 

The Insurance Bar, 343 S. Dear- 
born Street, Chicago, Illinois. 

International Lawyers Law List, 
R. K. O. Building, New York City. 

The Lawyers Directory, 18 E. 4th 
Street, Cincinnati, Ohio. 

The Lawyers’ List, 70 Fifth Ave- 
nue, New York City. 

Martindale-Hubbell Law Directory, 
21 West Street, New York City. 

The Mercantile Adjuster, 10 S. La- 
Salle Street, Chicago, Illinois. 

The National List, Empire State 
Building, New York City. 

Rand McNally List of Bank Rec- 
ommended Attorneys, 538 S. Clark 
Street, Chicago, Illinois. 

Russell Law List, 527 Fifth Ave- 
nue, New York City. 

Sullivan’s Law Directory, 33 S. 
Market Street, Chicago Illinois. 

The United Law List, 280 Broad- 
way, New York City. 

Wilber Directory of Attorneys and 
Banks, 299 Broadway, New York 
City. 

Wright-Holmes Law List, 225 West 
34th Street, New York City. 

Zone Law List, Louderman Build- 
ing, St. Louis, Missouri. 


FOREIGN LISTS 
(U. S. A. Sections) 


Canada Bonded Attorney, 57 Bloor 
Street, Toronto, Canada. 

Canada Legal Directory, 57 Bloor 
Street, Toronto, Canada. 

Canadian Law List, 24 Adelaide 
Street E., Toronto, Canada. 

Empire Law List, 4 Bell Yard, 
Temple Bar, London, W. C. 2, Eng- 
land. 


International Law List, 104 High 








p 


d 
k 











KENTUCKY STATE BAR JOURNAL 39 





Holborn, London, W. C. 1, England. 

Kime’s International Law Direc- 
tory, 75 Fairfax Road, N. W. 6, Lon- 
don, England. 

The Law List, 119 Chancery Lane, 
London, England. 

The Scottish Law Directory, 12 
Bank Street, Edinburgh, Scotland. 

The Scottish Law List, 27 Thistle 
Street, Edinburgh, Scotland. 


The members of the Committee are 
Stanley B. Houck, Chairman, Henry 
S. Ballard, George E. Brand, Earle 
W. Evans, and Cassius E. Gates. 
Anyone desiring to communicate with 
the Committee with regard to mat- 
ters affecting law lists, will kindly ad- 
dress the Secretary, Mr. Martin J. 
Teigan, 209 South LaSalle Street. 
Chicago, Illinois. 
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JUNIOR BAR CONDUCTS 
LAWYER-LAYMAN RADIO 
FORUM 


The Kentucky Section of the 
Junior Bar Conference of the Ameri- 
can Bar Association presented a 
series of four radio forum discussion 
programs, beginning on Sunday, No- 
vember 19th, and continuing through 
Wecember 10th, over Station WAVE 
in Louisville. Each of these programs, 
conducted by Randolph A. Brown 
and Andrew Duncan, Jr., of the 
Louisville Bar, pitted two prominent 
laymen against one lawyer in an in- 
formal discussion of various aspects 
of the legal profession which vitally 
affect the public. These programs 
were unique in that the speakers did 
not read from prepared scripts, but 
stated their views extemporaneously 
in bona fide forum fashion. 


On November 19, Dr. Charles 
W. Welch, former Moderator of the 
Presbyterian Church in the U. S. A.; 
Dr. Raymond A. Kent, President, 
University of Louisville, and Judge 
Lafon Allen, President, Kentucky, 
State Bar Association, discussed the 


JNEWS OF THE PROFESSION) 


question “Are Legal Formalities Too 
Rigidly Observed ?” 

On November 26, Mr. Leland Tay- 
lor, President, Wright & Taylor; Mr. 
Noel Rush, President, Lincoln Bank 
& Trust Co., and Mr. Wilson W. 
Wyatt, partner, Peter, Heyburn, 
Marshall & Wyatt, discussed “The 
Importance of Jury Service.” 

On December 3, Mr. Dulaney 
Logan, Manager, Fiber Container 
Division, Mengel Co.; Mr. John Wel- 
burn Brown, partner, Dennis & 
Brown, and Judge James W. Stites, 
former member Court of Appeals, 
discussed “The Law’s Delay.” 

On December 10, Mr. William 
Cotton, partner, Cotton & Eskew ; Mr. 
Norman Fallot, President, Louisville 
Retail Merchants Association, and 
Judge Thos. A. Ballantine, President 
of the Louisville Bar Association, 
discussed the question “Is the Bar 
Cleaning Its Own House?” 

These programs have been well re- 
ceived, and plans are being made for 
another series to be presented next 
spring. 
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Hon. Hanson Peterson of the Cyn- 
thiana bar is the new General Grand 
Stewart of the General Grand Coun- 
cil of Royal and Select Masters 
of the United States, a branch of the 
Masonic fraternity. He is the only 
Kentuckian ever to have held an of- 
fice of this body. 


Hon. B. N. Gordon of Madison- 
ville served as special judge of the 
Ohio Circuit Court in November. 


Hon. J. J. Tye of Barbourville was 
special judge of the Whitley Circuit 
Court in October. 


Judge J. D. Mocquot was elected 
president of the McCracken County 
Bar Association at a meeting in the 
Irvin Cobb Hotel October 2nd. At- 
torney Jack Fisher was elected vice- 
president and Attorney David Reed, 
secretary-treasurer. 


Mr. H. Myer Garner of Liberty 
who has recently been admitted to 
the bar has associated himself with 
the firm of Gibbs & Gann, of Louis- 
ville. 


Mr. Robert Speckmar of the Jef- 
ferson County bar has accepted an 
invitation to teach the Men’s Bible 
Class of the James Lees Memorial 
Presbyterian Church in Louisville. 


Hon. James D. Atkinson has re- 
signed as city attorney of Greenup 
and Attorney C. H. Bruce has been 
appointed to fill the vacancy. 


Attorneys Frank C. Malin, John 
C. Clarke, and Charles R. Holbrook, 
Jr., of the Ashland bar announce that 
they have formed a partnership and 
will practice under the firm name of 
Malin, Clarke, and Holbrook. They 
have offices in the Professional Arts 
Building. 

Attorney Craig Bradley of George- 
town served as special judge of the 
Lincoln Circuit Court in September. 


. Attorney Roy Helm of the Hazard 
bar delivered the main address at an 
Armistice celebration in Hazard No- 
vember 11th. The American Legion 
sponsored the celebration. 


Judge Charles T. Corn of Har- 
rodsburg delivered the principal ad- 
dress at the Lions Club Charter 
Night meeting in Danville, November 
6th. 


Mr. John L. Davis of the Lexing- 
ton bar addressed the Lexington 
Business Women’s Club September 
llth. His subject was “What is 
Democracy ?” 


Mr. William C. Clay, Jr., of the 
Department of Justice, Washington, 
D. C., has announced he will open of- 
fices in Mt. Sterling to practice law. 


Mr. Lohris H. Stevens of the Ir- 
vine bar has moved his offices to the 
rooms on Main Street formerly occu- 
pied by the Wilson Insurance 
Agency. 

The Glasgow Bar Association at 
its regular September meeting passed 
resolution commending the kindly 
and friendly manner in which Judge 
V. H. Jones, the retiring circuit 
judge, had conducted his office. 


Attorney Aubrey Hester of May- 
field acted as county attorney of 
Graves County in September during 
an absence of County Attorney 
W. H. Wyman. 


An oil portrait of the late Judge 
William Rogers Clay of Lexington 
who served as commissioner and 
judge of the Court of Appeals for 
thirty-one years, was presented to the 
appellate court October 13th by the 
widow of the jurist. The presenta- 
tion speech was made by George R. 
Hunt of Lexington, who paid tribute 
to the memory of Judge Clay and to 
“his distinguished service on the 
bench.” 
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Circuit Judge-elect W. Bridges 
White was the principal speaker of 
the Constitution Day program at Mt. 
Sterling September 18th. The pro- 
gram was under the auspices of the 
D. A. R. 


Attorney R. L. Maddox of Mid- 
dlesboro will head the Dewey Guy 
Post of the American Legion during 
the coming year as a result of the 
election of new officers held at a 
meeting September 19th. 


Mr. Allie Crockett Conway of the 
Owingsville bar and Master Commis- 
sioner of the Bath Circuit Court was 
married September 20th to Miss 
Emily Elizabeth Hedden of Mt. 
Sterling. 


City Attorney M. D. Burton of 
Bowling Green delivered an address 
of welcome at a special dinner pro- 
gram held in Bowling Green No- 
vember 2nd in honor of Mr. Melvin 
Jones of Chicago, founder of Lions 
International. 


Attorney Garred O. Cline has 
opened a law office at 308 Pauley 
Building, Pikeville. 


Magistrate Thomas H. Young of 
the Jefferson County bar is the new 
president of the Jefferson School of 
Law Alumni Association. He was 
elected September 30th. 


Mr. C. A. Schroetter of the Cov- 
ington bar addressed the meetings 
October 12th of the Park Avenue 
Parent-Teacher Association and the 
Crescent Spring Parent-Teacher As- 
sociation of Kenton County on the 
subject of legislation which is being 
sponsored by the Kentucky Educa- 
tional Association. 


Judge A. M. Caldwell of the Camp- 
bell Circuit Court addressed the 
Fourth and Fifth Wards Civic and 
Social Club meeting in Dayton Octo- 


ber 12th. He gave an account of the 
early history of Dayton. 


Attorney G. Louis Hume of Tay- 
lorsville announces that he has moved 
his office into the office with Mr. L. 
W. Ross in Taylorsville. 


Mr. Ben E. McCoy, a graduate of 
the University of Mississippi, has 
opened an office for the general prac- 
tice at Clay, Kentucky. 


Attorney Charles A. Williams, a 
graduate of Vanderbilt Law College, 
has associated himself with Attorney 
H. T. Smith in his law office in Ful- 
ton for the practice. 


Attorney W. F. McMurry of 
Paducah has been elected president 
of the Paducah Country Club for the 
ensuing year. 


Commonwealth’s Attorney James 
Park of Lexington was a _ guest 
speaker before the Lexington Busi- 
ness and Professional Women’s Club 
October 9th. 


Attorney John L. Young, former- 
ly of Winchester but now of Ver- 
sailles, has opened a law office over 
the Berryman Drug Store in Ver- 
sailles. 

The law firm of White & Smith, 
Glasgow, has been dissolved, each will 
retain a part of the office heretofore 
occupied by the firm. 


Attorney Brents Dickinson, Jr., 
County Attorney of Barren County, 
addressed the Farm Loan Association 
of Ohio County at Hartford Septem- 
ber 30th. 


Hon. K. J. Tye of the Barbourville 
bar presided over the Whitley circuit 
court in October by appointment of 
the Chief Justice, because of the ill- 
ness of the regular judge, Flem D. 
Sampson. 

Hon. H. H. Ramey of Salyersville 
served as a special judge in the 
Breathitt circuit court in October. 
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The attorneys of the Marion 
County bar practicing at Lebanon 
have announced that henceforth their 
offices will be closed every Saturday 
afternoon. This arrangement has 
now been in effect since September 


23rd. 


Attorney John Stanley of the Ash- 
land bar delivered an interesting ad- 
dress on “Current Events” before the 
Rotary Club at Russell, Kentucky, 
September 21st. 


Attorney H. Myer Garner of Lib- 
erty, who was admitted to the Ken- 
tucky Bar in June, will practice at 


Liberty. 
Hon. John T. Metcalf of the Win- 


chester bar was elected President of 
the Board of the Methodist Church 
of Kentucky in September. 


Hon. Joseph Harvey Power of the 
Flemingsburg bar, celebrated his 90th 
birthday September 28th. Mr. Power 
went to his office as has been his cus- 
tom for the past fifty-three years. 


Attorney L. A. MacDonald has 
just completed serving for the fourth 
consecutive time as chairman of the 
Red Cross roll call. 


Mr. L. G. Wrather, formerly of 
Murray, is now practicing law in 
Spokane, Washington. de is the 
president of a mining company in 
Lemhi County, Idaho. 


Attorney Albert Ross Jones, for- 
merly of Lexington but now with the 
law firm of Chadbourne, Hunt, 
Jaeckel, and Brown of New York 
City, was married October 2nd to 
Miss Eleanor Elizabeth Brennon of 
New York in Wallingford, Connecti- 
cut. 


Hon. Frank W. Jones of the Bar- 
ren County bar is the newly elected 
Grand Chancellor of the State order 
of Knights of Pythias. 


Attorney Loris Stevens of Win- 
chester has moved his offices from 
the Sproul building to the offices for- 
merly occupied by the Wilson Insur- 
ance Agency on Main Street in Win- 
chester. 


Hon. Ben D. Ringo of the Owens- 
boro bar had a very interesting ar- 
ticle relative to early life in Ohio 
County published in the Hartford, 
Kentucky, News in its issue of Sep- 
tember 8th. 


Judge C. C. Marshall of Shelby- 
ville and Hon. J. Wirt Turner of 
Newcastle were tied in their race for 
circuit judge of the 12th Judicial Dis- 
trict. They settled the tie by each 
agreeing to serve three years of the 
six-year term. 


The bar congratulates Judge Lo- 
renzo K. Wood of Louisville on the 
safe return of his daughter, Miss Al- 
berta Wood. Miss Wood was one of 
the survivors of the torpedoed ship 
Athenia, 


Judge James G. Vallandingham of 
the 15th Judicial District, who has 
served as circuit judge for twelve 
years, has annouriced that upon the 
expiration of his present term, the 
first of the year, he will open an of- 


fice for the general practice in 
Owenton. 
Attorney E. P. Kelly of the 


Hawesville bar has redecorated and 


remodeled his offices in the Hotel 
Hawesville building. 
Attorney E. B. Anderson of the 


Owensboro bar enjoyed the distinc- 
tion of administering the attorneys 
oath to his son John Bentley Ander- 
son, September 25th, when Judge 
George S. Wilson vacated the bench 
in order to afford the father the hon- 
or and pleasure. 


Mr. ‘Milton T. Quinton, Jr., of 
the Lexington bar was married Sep- 
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tember 22nd to Miss Katharine Mul- 
holland of Georgetown. 


City Attorney Fred Lisanby of 
Georgetown was elected president of 
the Georgetown Kiwanis Club at 
their meeting in September. 


Attorney Astor Hogg has returned 
to his practice at Whitesburg. Mr. 
Hogg has recently been acting as 
special Attorney General in Washing- 
ton. 


Attorney Watson Clay of the 
Louisville bar, formerly of Rich- 
mond, has been appointed state chair- 
man for Kentucky of the Junior Bar 
Conference by Paul F. Hannah, na- 
tional chairman. Mr. Clay is associ- 
ated with the law firm, Trabue, Doo- 
lan, Helm & Stites. 


The following law students of the 
University of Kentucky have been 
named by the faculty as members of 
the Kentucky Law Journal staff; 
Clarence Cornelius of Alva; Vincent 
Goodlett of Lawrenceburg; Harry 
Roberts of Columbus; W. L. Mat- 
thews of Bowling Green, and Eugene 
Webb of Lexington. 


Friends and relatives of Judge 
James Milton Benton of Winchester 
have hung and unveiled in the Clark 
County Courthouse a portrait of 
Judge Benton. Judge Benton was 
circuit judge of the 25th Judicial 
District from 1902 to 1913, and is 
now a member of the law firm of 
Benton & Davis. 


Attorneys J. H. Woodward and 
Thomas L. Burress have formed a 
partnership for the practice at 
Greensburg. The firm name is 
Woodward & Burress. They have 
offices in the Altman Building. 


Mr. John Ewing Harris of Guthrie 
has been admitted to the Tennessee 
bar, and will establish an office at 
Clarksville. 


Attorney Jas. C. Lyne of Russell- 
ville is Logan County Chairman of 
the annual Red Cross roll call. 


Attorney J. O. Hardin of Hopkins- 
ville is the new president of the Hop- 
kinsville Junior Chamber of Com- 
merce. 


A handsome silver service was pre- 
sented to Circuit Judge Charles H. 
Wilson of Smithland by the members 
of the Hopkins County Bar Associ- 
ation at Madisonville October 12th. 
This was to be the last term of the 
Hopkins Circuit Court over which 
Judge Wilson would preside. He is 
to be succeeded by Judge H. S. F. 
Bailey. 


Hon. Lilburn Phelps of Jamestown 
has had his offices remodeled, and re- 
decorated, and boasts one of the most 
attractive offices to be found in his 
part of the state. 


Hon. Lorenzo K. Wood of the Jef- 
ferson County Bar participated in an 
interview over radio station WAVE 
October 19th with Frank P. Linken- 
berg, State Supervisor of CCC selec- 
tions in Kentucky. 


At the October term of the Shelby 
circuit court the Shelby County Bar 
held a memorial service for the late 
Ralph Gilbert, passed appropriate 
resolutions, and had them spread 
upon the court order book. 


Attorneys Henry M. Johnson, and 
Lucian L. Johnson of the jefferson 
County Bar have formed a partner- 
ship for the general practice under 
the firm name of Johnson and John- 
son. The firm will be located in 
Suite 703-4-5, Louisville Trust 
Building. 


Attorney Marcus Redwine of Win- 
chester spoke on “Problems of Young 
Boys and Girls Who Become Crim- 
inals” at a meeting of the Paris Lions 
Club in Paris, October 11th. 
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Attorneys Leonard J. Crawford 
and James B. Meadows of Newport 
have formed a partnership for the 
general practice under the firm name 
of Crawford & Meadows. They have 
offices in the American Bank Build- 
ing in Newport. 

The complete law library of the 
late John J. Howe of Carrollton, con- 
sisting of about twelve hundred vol- 
umes, has been donated to the Univer- 
sity of Kentucky law library. The 
gift was made to the College of Law 
by Mr. Howe during his last illness. 


County Attorney P. J. Clark of 
Danville gave a very interesting ad- 
dress to the Danville Rotary Club 
October 20th on the fee system of 
paying public officials. He advocated 
the complete abolition of the fee sys- 
tem. 


Attorney James R. Rush of Lex- 
ington was the principal speaker be- 
fore a group of members of the Uni- 
versity of Kentucky Student Bar As- 
sociation October 10th. 

The members of the Caldwell 
County bar presented the retiring 
circuit judge Charles H. Wilson a 
handsome set of bookends on Octo- 
ber 24th. This was to express the 
esteem in which Judge Wilson is 
held. 


Attorney M. Murray Benton, who 
has been making his home in Louis- 
ville for the past five years, has re- 
turned to Lexington, his former home, 
to practice law. He will office with 
Hon. William B. Gess in the Citizens 
Bank Building. 

Attorney Charles J. Walker has 
moved from Lancaster to Somerset 
to practice. He will be in the law of- 
fice of Judge B. J. Bethurum. 


Mr. W. Palmer Van Arsdale of 


the Jefferson County bar was married 
to Mrs. Carolyn Gundrum of Louis- 
ville, September 2nd. 


Attorney Lorimer W. Scott of 
Newport has been appointed Master 
Commissioner of Campbell County by 
Circuit Judge A. M. Caldwell. 


Attorney Lee B. Henry formerly 
of Madisonville, and at one time 
county attorney of Webster County, 
but more recently of Akron, Ohio, 
died at his home in Akron, Septem- 
ber 8th. 


Attorney Ben Gray Kendall, a na- 
tive of Elkton but a member of the 
Waco, Texas, bar, died at his home 
in Waco, September 5th. 


Circuit Judge Watt M. Prichard 
was the principal speaker at a flag 
presentation ceremony at the hall of 
the Ashland Council Knights of Co- 
lumbus in Ashland October 29th. 


Circuit Judge J. Bailey of Paints- 
ville presided as special judge in the 
Magoffin circuit court in September. 


Hon. Frank W. Jones, and Hon. 
Geo. J. Ellis, Jr., of the Barren Coun- 
ty bar were elected County Judge of 
Barren County, and Police Judge of 
the City of Glasgow respectively at 
the November election. Each had 
been appointed to fill his respective 
office by Governor Chandler. 


Attorney Vert C. Fraser of Provi- 
dence was the speaker before the 
Providence Kiwanis Club September 
7th. Mr. Fraser gave a very inter- 
esting talk on War Camp Trials, de- 
tailing many of his experiences at a 
war camp near Atlanta, Georgia, dur- 
ing the last World War. 


Attorney R. L. Maddox of Mid- 
dlesboro was elected commander of 
Dewey Guy Post, American Legion 
at a meeting of the post held Septem- 
ber 23rd. 


County Attorney Harold Swartz of 
Owingsville was married October 9th 
to Miss Mary Jane Harmon of Inez. 
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Attorney B. S. Grannis of the 
Flemingsburg bar celebrated his 90th 
birthday September 3rd with a 
family gathering at his home in 
Flemingsburg. 

Memorial services in honor of the 
late Judge Frank Peake, former 
circuit judge and a practicing attor- 
ney for over fifty years, were held in 
the courtroom of the Trimble Coun- 
ty Court House, September 6th. The 
services were conducted by the bar of 
rrimble, and adjoining counties. 


City Attorney M. D. Benton of 
Bowling Green made the welcoming 
iddress at a meeting of about one 
iundred representatives of Lions 
‘lubs from Kentucky and Tennessee, 
held in Bowling Green, October 26th. 


At the opening of circuit court each 
morning in London, Judge W. E. 
Begley, who is closing his term of 
six years as Judge of the 27th district, 


has joined a male quartet which sings 
hymns before going into the day’s 
conrt proceedings, according to the 
Stanford, Kentucky, Int. Journal. 


Resolutions expressing appreci- 
ation of the services of Circuit Judge 
D. B. Caudill, and Commonwealth's 
Attorney W. C. Hamilton, whose 
terms will expire January Ist, have 
been adopted by the Bath County bar. 


Mr. Hubert Counts, County Attor- 
ney of Carter County, was elected 
October 27th, president of the “M” 
Club, a society for Morehead College 
men graduates who earned a letter 
while enrolled in that institution. 

Mrs. Calvernia Willis Vincent 
died in Edmonson County, November 
2nd. Mrs. Vincent was the mother 
of ten sons, six of whom were law- 
yers. These are: Roscoe Vincent of 
the Warren County bar, Patrick H. 
Vincent of the Ashland bar, Ray- 
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mond L. Vincent of the Williams- 
town bar, Clyde Vincent of Wash- 
ington, D. C., Beverly M. Vincent, 
former Attorney General of Ken- 
tucky, and H. W. Vincent of the 
Warren County bar. 


Dean J. N. Lott, Jr., of the Uni- 
versity of Louisville School of Law 
has announced that the briefing ser- 
vice of the law school will be contin- 
ued during the scholastic year 1939- 
1940. Upon application by a licensed 
attorney the Briefing Staff, composed 
of advanced students, will endeavor 
to return a complete and exhaustive 
brief covering the point of inquiry. 
This service is extended without 
charge to the applicant. 


Hon. Walter B. Smith, county at- 
torney of Bell County, and president- 
elect of the Pineville Kiwanis Club 
addressed the Barbourville Kiwanians 
October 31st, with a delightful sum- 
mary of incidents and his impressions 
of the recent Kentucky-Tennessee 
District convention. 

The grand jury at the October 
term of the Bath Circuit Court made 
a report in which they thanked, and 
commended the retiring Judge D. B. 
Caudill, and_ retiring Common- 
wealth’s Attorney W. C. Hamilton 
for their faithfulness to the duties of 
their respective offices, and express- 
ing the appreciation of the county 
for the highly intelligent, and impar- 
tial manner in which both officers had 
discharged their duties. 


Circuit Judge K. S. Alcorn spoke 
to the Citizenship Class of the Stan- 
ford Public School November 7th on 
“Good Citizenship.” 


Attorney M. F. Patrick of Salyers- 
ville has been appointed County At- 
torney of Magoffin County to succeed 
Hon. Alex H. Allen, deceased. 


_ Attorney E. R. Morton is the new 
city attorney of Uniontown. 


Attorney Dixie Anne Bond be- 
came the first woman to become a 
full-fledged member of the Prestons- 
burg Bar Association November 4th. 

Correspondence between President 
Woodrow Wilson and Judge Louis 
D. Brandeis has been deposited at 
the University of Louisville. 


Judge Hugh Riddle of Irvine suf- 
fered a broken hip in a fall on the 
street at Richmond, November 14th. 


Attorneys James W. Blackburn, Jr., 
and Joe B. Orr of Bowling Green 
were the speakers at the regular 
monthly dinner meeting of the Bowl- 
ing Green Bar Association Novem- 
ber 13th. 


Mr. Paul Hannah, National Chair- 
man of the Junior Bar Conference 
of the American Bar Association, 
was present at a dinner meeting of a 
group of younger lawyers in Louis- 
ville, September 18th. Mr. William 
Henderson Dysard, President of the 
Boyd County Bar Association, was 
also present. Plans were discussed 
and laid for the state-wide organiza- 
tion of younger lawyers to foster re- 
lationships within the bar, and to de- 
velop co-ordinating machinery for 
handling local and state bar projects. 

Mr. Watson Clay, State Chairman 
for Kentucky of the Junior Bar 
Conference of the American Bar As 
sociation, together with other young- 
er lawyers in Louisville, have under- 
taken the publication of a small occa- 
sional sheet in the interest of the 
younger lawyers of the state. The 
publication is called “The Junior Ba: 
Conference Jolt.” Vol. 1, No. 1 was 
issued in October. The publicatior 
is to be devoted to the unification oi 
the younger lawyers of Kentucky 
and to promote the best interest o7 
the legal profession generally. The 
promoters are anxious that the pub- 
lication have wide  circulatior 











lar 
vl1- 
m- 


‘ir- 
ace 
on, 
fa 
1is- 
am 
the 
vas 
sed 
za- 


de- 
for 
cts. 
nan 
Bar 
As 
ing- 
ler- 
cca- 
the 
The 
3a1 
was 
tior 


1 ol 
cky 
t OF 
The 
pub- 


tio! 





KENTUCKY STATE BAR JOURNAL 47 





Mr. Chas. Kivett, formerly of 
Fonde, Kentucky, has opened an of- 
fice for the practice of law at Pru- 
den, Tennessee. 


Hon. Ben E. McCoy of Marion 
has been elected city attorney of 
Clay, Kentucky, and will have his of- 
ficial offices in the building with the 
Clay city police. 


Hon. Max B. Harlin of the War- 
ren County bar served as special 
judge in the Logan circuit court in 
October. 


Attorney Stephen Paitus White, 
Jr., of the law firm of White and 
Clark, Hopkinsville, was married Oc- 
tober 18th to Miss Katherine Winton 
Richardson of Lexington. 


Messrs. Joe L. Green and C. Boyd 
Green, formerly of Shelby County, 
are now practicing law together at 
Yuma, Arizona, under the firm name 
of Green & Green. 


Attorney C. C. Molloy was elected 
president of the Kuttawa Commer- 
cial Club at its annual meeting held 
October 24th. 


Attorney William A. Bolan has 
opened an office for the general prac- 
tice in the lawyers building at Third 
and Scott Streets in Covington. 


Attorney Eldon S. Dummit of 
Lexington made a tour visiting Opti- 
mist clubs in Pennsylvania in Novem- 
ber. He addressed the McKeesport 
club November 2nd. 


Hon. H. Clay Kauffman of Lan- 
caster served as special judge of the 
Rockcastle Circuit Court in Septem- 
ber. 


Attorney Gladstone Wesley of the 
Somerset bar has been re-appointed 
Judge Advocate of the Kentucky De- 
partment of the American Legion. 
This will be Mr. Wesley’s second 
term. 


A group of lawyers of Ashland 
have purchased the Gaylord Build- 
ing, a five-story mercantile and of- 
fice building in Ashland, Kentucky, 
and have completely remodeled and 
modernized the same, making a very 
desirable office building. The lawyers 
purchasing same have moved their of- 
fices into the building, and are now 
comfortably located in their new 
quarters. They have formed them- 
selves into a company, afid have 
named the building Professional Arts 
3uilding. 


The company buying the building 
is made up of the following officers, 
all members of the bar; Clyde R. 
Levi, President; Frank C. Malin, 
Vice-President; John Stanley, Sec- 
retary-T reasurer; S. S. Willis, chair- 
man of the board of directors. John 
T. Diederich and R. D. Davis to- 
gether with the above represent the 
board of directors. The other attor- 
neys who are stockholders in the 
company are William B. Arthur, 
John S. Fullerton, Charles Russell, 
and John Clarke. 


The Hardin County bar at the Oc- 
tober term of the Hardin Circuit 
Court met and adopted resolutions 
commending the Hon. A. P. Cubbage 
for his faithful performance of 
duty while Commonwealth’s Attor- 
ney of the Ninth Judicial District. 
Mr. Cubbage is voluntarily retiring 
from public office. 


Hon. L. O. Siler of the Williams- 
burg bar was the principal speaker 
at a ladies night meeting of the Law- 
renceburg Rotary Club October 25th. 
Mr. Siler used as his subject “Take 
Along a Little Honey.” 


Mr. Angus W. McDonald of the 
L exington bar spoke on “Chain Store 
Taxes” at a meeting of the Fayette 


Junior Bar Association, November 


Ist. 
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throughout the state. A letter to Mr. 
Clay, 1210 Kentucky Home Life 
Building, would bring a copy to you. 

Attorney Everett Frey has opened 
law offices for the practice at Guthrie 
in the offices formerly occupied by 
the late W. B. Reeves, Jr. 


Attorney John B. Rodes of the 
Warren County bar was the principal 
speaker before the Bowling Green 
Kiwanis, Club November 16th. He 
spoke on “The Kentucky Building— 
Its Conception, and Future Use.” 

Hon. F. B. Rose of Beattyville was 
special judge in the Breathitt Circuit 
Court in November. 


Attorney Henry D. Shanklin of 
Ashland has been appointed City At- 
torney of Ashland effective January 
Ist. 


Hon. J. S. Forester of Harlan was 
a special judge in the Bell Circuit 
Court in November. 


Attorney James Park, Lexington, 
was the guest speaker at a banquet 
November 16th of the Eight-County 
Bankers Forum. The bankers of 
Marion County were the host. 


Attorney Louis A. Denny of the Ken- 
ton County bar has been elected presi- 
dent of th# Kenton County Chapter 
of the Kentucky Society for the Pre- 
vention of Cruelty to Animals. 

On November 18th the Bowling 
Green Bar Association held memorial 
services for the late Senator M. M. 
Logan, and the late Judge R. C. P. 
Thomas. 


Attorneys Joseph Walton Craft, 
Jr, and Donald A. Ward, both of 
Hazard, and both recently admitted 
to the bar, have opened offices. Mr. 
Craft is associated with Craft and 
Stanfill and Mr. Ward will practice 
alone. 


Attorney Jack Woods of Ashland 
presided as special judge in the Boyd 


Quarterly Court in September dur- 
ing the absence of Judge Bell. 


Judge W. R. Henry of Williams- 
burg addressed the Rotary Club at 
Williamsburg October 27th. His sub- 
ject was “A Heart-to-heart Talk 
About Health.” 


The Journal regretfully reports the 
deaths of the following members of 
the association not heretofore re- 
ported in the Journal. 

Hershel T. Smith of Fulton at Ful- 
ton, October 15th. 

Letcher Saunders of Nicholasville 
at Nicholasville, September 13th. 

F. R. Feland of Lawrenceburg at 
Lawrenceburg, September 29th. 

Carter D. Stamper of Beattyville 
at Beattyville, October 5th. 

M. M. Logan of Brownsville at 
Washington, D. C., October 3rd. 

George L. Willis II of Shelbyville 
at Shelbyville, September 29th. 

Alex H. Allen of Salyersville at 
Salyersville, October 28th. 

W. B. Reeves of Elkton at Hop- 
kinsville, October 8th. 

S. E. DeHaven of LaGrange at 
Shelbyville, October 11th. 

John M. Waugh of Ashland at 
Ashland, October 24th. 

R. C. P. Thomas of Bowling Green 
at Bowling Green, November 11th. 

Samuel Louis Simons of Louisville 
at Louisville, October 29th. 

A Floyd Byrd of Lexington at 
Lexington, September 6th. 

Everett S. Penick of Elkton at Out 
wood, September 21st. 

John C. Worsham of Henderson at 
Henderson, September 30th. 

R. Frank Peake of Louisville at 
Louisville, August 21st. 

Edward W. Hubbard of Paducal 
at Paducah, August 21st. 
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